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Summary of Facts and Subm ssi ons

0723.D

This appeal lies fromthe Qpposition Dvision's

deci sion maintai ning in anended form European patent

No. 0 495 836. In two notices of opposition, both based
on lack of novelty and inventive step, the foll ow ng
docunents had been submtted, inter alia:

(3) WO-A-8 909 813,

(4) Bunpus, J.A et al., Biodegradation of Crystal
Violet by the Wiite Rot Fungus Phanerochaete
chrysosporium Applied and Environnental
M cr obi ol ogy, 54, 1988, 1143-1150,

(5) Jeffrey KL @enn et al., Decolorization of Several
pol yneric Dyes by the Lignin-Degrading
Basi di onycet e Phanerochaete chrysosporium Applied
and Environnental M crobiology, 45, 1983, 1741-
1747,

(6) Wl fgang Schrei ber, Degradation of 3-
hydr oxyf | avone by horse radi sh peroxi dase,
Bi ochem cal and Bi ophysi cal Research
Communi cations, 63, (2), 1975, 509-514,

(7) A Ben Aziz, et al., Carotene-bleaching activities
of |ipoxygenase and hene proteins as studied by a
di rect spectrophotonetric nmethod, Phytochem stry,
10, 1971, 1445-1452,

(8 Bruce P. Wassernman et al., Effect of Hydrogen
per oxi de and Phenol i ¢ Conmpounds on Horseradi sh
Per oxi dase- Cat al yzed Decol ori zati on of Betal ain
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Pi gnments, Journal of Food Science, 49, 1984, 536-
538,

(10) US-A-4 077 768.

Clains 1, 15 and 21 of the patent as nmintai ned by the
Qpposi tion Division read:

"1. A process for inhibiting the transfer of a textile
dye from dyed fabric to another fabric when said
fabrics are washed and/or rinsed together in a wash

| i quor, characterized by conpri sing:

1)a) addi ng an enzynme exhi biting peroxidase activity to
the wash liquor in which said fabrics are washed and/ or
rinsed, and

b) addi ng hydrogen peroxi de, a hydrogen peroxide
precursor, or an enzymatic system capabl e of generating
hydr ogen peroxi de at the beginning of or during the
washi ng and/ or rinsing process,

or,

2) adding an enzyne exhibiting oxidase activity on
phenol i ¢ conpounds. "

"15. A process for bleaching textile dyes in solution
or dispersion, characterized by conprising adding to
said solution or dispersion an enzyne exhibiting

oxi dase activity on phenolic conpounds, and an
addi ti onal oxidi sable substrate.”

"21. A bleaching agent for inhibiting the transfer of a
textile dye froma dyed fabric to another fabric when
said fabrics are washed and/or rinsed together in a
wash |iquor, characterized by conprising an enzyne

exhi biting oxidase activity on phenolic conpounds, in
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the formof a non-dusting granulate, a stabilized
liquid or a protected enzyne."

L1l In its decision, the Opposition D vision found that the
subject-matter of the clainms as naintai ned was novel in
vi ew of docunent (3) and inventive in view of docunents
(4),(5) and (10).

Bot h Appel |l ants | odged an appeal against this decision.

| V. Appel l ant | (Opponent 01) argued in essence

- t hat docunent (5) concerning the decol orization
of, inter alia, textile dyes |ike nethylene bl ue,
by Phanerochaete chrysosporium di scl osed that dyes
were decol orized by the ligninolytic activity
whi ch was a peroxi dase activity of the
m cr oor gani sn

- t hat docunent (4) disclosed the decolorization of
crystal violet by lignin peroxidase of
Phaner ochaet e chrysospori um whi ch m croorgani sm
al so exhi bited oxidase activity. Suppl enental
gl ucose pronoted degradation of crystal violet,
possi bly by serving as a substrate for glucose
oxi dase.

He concl uded that the process of Caim1l5 was
antici pated by docunments (4) or (5).

He further argued

- t hat docunent (7) disclosed the use of oxidases
oxi di zi ng phenolic substances; according to

0723.D Y A
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docunents (4) or (5) oxidases hindered the
colouring of other fabrics in solutions, as the
dyes are oxidized in the solution; it could be
concl uded from docunent (7) that this oxidative
destruction of the dye would al so take place under
washi ng condi ti ons.

He concl uded

- that the subject-matter of daiml1 and of Caim21
as mai ntai ned by the Opposition Division were
rendered obvi ous by the conbi ned teachi ng of
docunents (7) and (4) or (7) and (5).

V. Appel lant 1l (Opponent 02) argued

- that the process of bleaching fabric according to
Cl aim 20 of docunent (3) conprised the use of an
enzynme havi ng peroxi dase activity and of hydrogen
peroxi de; as the term"fabrics" would enconpass
"dyed fabrics", no difference could be seen
bet ween the subject-matter of Aaim1l of the
patent in suit and that of C aim 20 of docunent

(3),

- that, therefore, the subject-matter of daim1l
woul d | ack novel ty;

- t hat peroxi dases were structurally related to the
conpounds used in docunent (10) because they

cont ai ned a haem group as prosthetic group,

- t hat docunents (4) and (5) referred to peroxi dases
capabl e of decolorizing fabric dyes,

0723.D Y A
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- that in view of docunents (4),(5) and (10) the
subject-matter of Cains (1), (15 and (21) | acked
an inventive step.

The Respondents (Proprietors) argued with respect to
novel ty

- that the stains referred to in docunent (3)
resulting from bl ackcurrant juice, red wi ne and
tea (page 12, lines 11 to 13; page 15, line 3;
page 16, lines 6 to 8) could not be considered as
being textile dyes,

- that the ligninolytic cultures of Phanerochaete
chrysosporium di scl osed in docunents (4) and (5)
had peroxi dase activity whereas C aim 15 was
limted to oxidase activity on phenolic conpounds,

with respect to inventive step

- t hat docunent (10) required a controlled rel ease
of hydrogen peroxi de which was not necessary in
his invention,

- that there was no hint in docunent (10) to repl ace
the specific iron porphin, haema chloride and iron
pht hal ocyani ne by an enzyne havi ng peroxi dase
activity or an enzyne havi ng oxi dase activity on
phenol i ¢ conpounds,

- t hat docunents (4) and (5) referred to dyestuffs
which were no textile dyes,

- t hat docunent (8) which concerned stimulation by
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phenol i ¢ conpounds of peroxi dase catal ysed
decol ori zation of betalain pignents failed to
i ndi cate that phenol inproved the dye transfer
i nhi bition.

Oral proceedi ngs took place on 9 February 2000.

The Appel l ants requested that the decision under appea
be set aside and that the European patent No. 0 185 243
be revoked.

The Respondents requested that the appeals be dism ssed
and that the patent be maintained with the clains
according to a main request submtted during ora
proceedings or, in the alternative, according to the
first or second auxiliary noves submtted with letter
of 11 February 1997. The clains of the main request
differed fromthose of the patent as nmintained by the
Qpposition Division in that "for said enzyne" was added
at the end of Caim15. At the end of the ora
proceedi ngs the Chairman announced the Board's
deci si on.

Reasons for the Deci sion

0723.D

Amendnent s (mai n request)

The Board is satisfied that the clains of the main
request neet the requirenents of Articles 123 and 84
EPC. As no objections were raised in this respect, no
detai |l ed reasoni ng needs to be given.
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Novel ty

Claiml

Article 54(3) EPC

Caim1l of the patent in suit is directed to a process
for inhibiting the transfer of a textile dye froma
dyed fabric to another fabric by adding the agents as
defi ned above to the wash |iquor.

Therefore this process necessarily requires - one could
say as a "starting material" - a fabric which was dyed
wth a textile dye. Thus, when eval uating novelty, the
pur pose of the claimed process for inhibiting the
transfer of a textile dye froma dyed fabric to another
fabric" is, in the circunstances of this case, not to
be disregarded as a nere use ained at, but is in fact a
functionally defined technical feature of the process.
It defines the particular fabric to be present in the
cl ai med process.

Cl aim20 of docunent (3), which is state of the art
according to Article 54(3) EPC, is directed to a
process for bleaching fabric conprising treating fabric
Wi th an enzyne having peroxi dase activity in the
presence of hydrogen peroxide.

This process contains no qualification in respect to
fabric. Nor does docunent (3) contain any reference to
fabric dyed with a textile dye.

Docunent (3) discloses a detergent additive conprising
an enzyne havi ng peroxi dase activity in conbination
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wi th hydrogen peroxide, a hydrogen peroxi de precursor
or an enzymatic system capabl e of generating hydrogen
peroxi de (page 3, lines 4 to 9, and page 9, lines 22 to
32); said additive is capable of bleaching fabrics, in
particul ar, stained fabrics: "As the peroxidase w |
generally show affinity for col oured substances present
in the stain which act as substrates for the enzyne
(these will typically be natural dyestuffs such as
various pol yphenols), bleaching will be targeted to the
stai ns" (sentence bridging pages 3 and 4).

Thus, as far as docunent (3) refers to coloured fabric
at all, it discloses only the treatnment of fabric
stained typically by natural dye stuffs.

The Appel lants submtted that "fabric" neans col oured
and uncol oured fabric; consequently docunent (3)

di scl oses a process in which dyed fabric is used and,
therefore, anticipates the subject-matter of present
Caim1l. The Board accepts that the generic term
"fabric" enbraces the sub-generic term "col oured
fabric" which in turn enconpasses "fabric dyed with a
textile dye".

However, the nere fact that specific subject-matter is
enconpassed by the generic disclosure of a prior
docunment wi thout being therein designated as such wl|
not destroy the novelty of the specific subject-matter
(see T 763/89, point 2.5 of the Reasons for the
Deci si on, not published in the QJ EPO . Deci sion

T 666/ 89 which was referred to by the Appellants in
support of their position, relates to overl appi ng
ranges of paraneters and is, in the Board' s judgenent,
not applicable to the present case in which the
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rel ationship of a generic termand a sub-generic term
is at stake.

For the above reasons the Board concludes that the
subject-matter of Aaiml was not clearly and
unanbi guousl y derivable from docunent (3).

Article 54(1), (2) EPC

The Board is satisfied that the subject-nmatter of
Claim1 is not disclosed in any of the other citations
on file. Since no objections based on any of these
cited docunments were raised in this respect finally, no
detai |l ed reasoni ng needs to be given.

It follows fromthe above that the subject-matter of
Caim1 is novel.

Claim15 (main request)

The Board is satisfied that the subject-matter of
Caim15 is novel. Since after the addition of "for
said enzynme" at the end of Caim15 (see point VIII)
the novelty objection was no | onger maintained by the
Appel I ants, no detail ed reasons have to be given.

Claim21 (main request)

The Board is satisfied that the subject-matter of
Caim2l1l is novel; since no objections based on any of
the cited docunents were raised in this respect, no
detai |l ed reasoni ng needs to be given.
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I nventive step (main request - Claiml)

Caim1l of the patent in suit concerns a process for

inhibiting the transfer of a textile dye froma dyed

fabric to another fabric when said fabrics are washed
and/ or rinsed together in a wash |iquor.

Docunent (10) discl osed a process for washi ng or

bl eaching textiles wherein the dye transfer is

i nhibited by the use of an oxidi zi ng bl eachi ng agent,
e.g. hydrogen peroxide, together with a catalytic
conpound, such as iron porphin, haem n chloride or iron
pht al ocyani nes (abstract and columm 5, lines 1 to 2).
Thus, the process disclosed in citation (10) differs
fromthat of the patent in suit in the catalytic
conpound used.

The objective of docunent (10) is the sane as that of
the patent in suit.

Therefore, docunent (10) is taken by the Board as
starting point for evaluating inventive step. According
to docunent (10) dye transfer, i.e. staining of fabrics
by dyes bl eeding out fromother fabrics, was inhibited
by using a bl eaching agent, i.e. a hydrogen peroxide
rel easi ng agent, together with a catalyst in the
washi ng bath. The rel ease of the bl eaching agent should
be at a rate not greater than that at which it was
renoved fromthe bath by reaction with substances in
said bath. The rel ease should be controlled so that the
oxi di si ng agent was introduced into solution throughout
the period that dye transfer m ght take pl ace

(columm 4, lines 54 to 63).
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Therefore, wth respect to docunent (10) the problem
underlying the patent in suit was how to inhibit dye
transfer wi thout having to control the rel ease of the
bl eachi ng agent.

I nstead of a conpound sel ected fromiron porphin,
haem n chloride or iron phthal ocyani ne according to
docunent (10), an enzyne exhi biting peroxi dase activity
or, alternatively, an enzyne exhibiting oxidase
activity on phenolic conpounds is suggested to be used
as catal yst according to the clainmed solution of the
exi sting technical problem

In exanple 9 of the patent in suit, a swatch dyed with
Congo Red as a nodel dye for azo textile dyes was
washed together with a clean nulti-swatch conpri sing
Six strips: triacetate, cotton, nylon, polyester, orlon
and viscose rayon; the results show that dye transfer
is not renedi ed by hydrogen peroxide al one, but
significantly reduced by the peroxidase treatnent

wi t hout rel ease control of the peroxide. Exanples 6 to
8, 10 and 11 disclosing simlar experinents corroborate
t hese results.

The patent in suit further discloses that certain

oxi dases, i.e. enzynes exerting oxidase activity on
phenol i ¢ conpounds, display the sane dye transfer

i nhibition as do peroxi dases (page 2, lines 49 to 58
and page 3, lines 10 to 12). This statenent was neither
contested by the Appellants nor was any evidence to the
contrary nmade available to the Board.

Therefore, the Board is satisfied that the clained
subj ect-matter solves the technical problemas defined
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above.

It remains to be deci ded whet her the use of peroxidase
or oxidase as a catalyst according to the patent in
suit involves an inventive step.

Qpponent 11 argued that peroxidases were structurally
related to the conpounds used in docunent (10) because
they contained a haem group as prosthetic group. As,
further, docunents (4) and (5) disclosed the
degradation of the textile dyes crystal violet and

net hyl ene bl ue (docunent (4), page 1148, right hand
colum, lines 20 and 21; docunent (5), page 1745,
sentence bridging the left colum and the right hand
colum) respectively by lignin peroxidase in the
presence of hydrogen peroxide, the skilled person would
have repl aced the porphyrin conmpounds known as

catal ysts from docunent (10) by enzynes havi ng
per oxi dase activity.

Even, if this argunent was accepted by the Board this
woul d, at best, put the said porphyrin conpounds and
enzynes exhi biting peroxidase activity on the sane
footing, but would give the skilled person no hint that
the existing technical problem (see point 3.5) could be
sol ved by such a repl acenent.

Docunents (6) and (7) cited by Opponent | relate to the
per oxi dase bl eachi ng of 3-hydroxyflavone and of
carotene, respectively (docunent (6), page 511,

Figure 1; docunent (7), page 1445, abstract). They add
nothing to the informati on already available from
docunents (4) and (5).
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Under these circunstances, the Board concl udes that the
di scl osure of docunents (4), (5), (6), (7) and (10)
either alone or in conbination did not |lead the skilled
person to the solution of the existing technica
problemas clainmed in Caiml.

Therefore, the subject-matter of Claim1l involves an
I nventive step

I nventive step (main request - Caim15)

Caiml5 is directed to a process for bleaching textile
dyes in solution conprising the addition of an enzyne
havi ng oxi dase activity on phenolic conpounds and an
addi ti onal oxidisable substrate for the said enzyne.

Docunent (5) deals with the use of Phanerochaete
chrysosporiumfor waste water treatnent in dye rel ated
i ndustries. The Board takes this docunent as starting
point for evaluating inventive step since it discloses
that many dyes such as nethyl ene blue or nethyl red are
degraded by ligninolytic cultures of said organi sm
(page 1745, sentence bridging left and right colums,
right colum, lines 1 to 3).

The probl em underlying the subject-matter of C aim15
was therefore to find a further process for degrading
textile dyes in solution.

According to Caim15, textile dyes in solution are

bl eached by enzynes havi ng oxi dase activity on phenolic
conpounds together with an oxi di sabl e substrate for
sai d enzyne.
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In exanple 5 of the patent in suit solutions of Congo
Red and Acid Blue 45 were treated wth [ accase. The
difference in absorbance relative to a solution w thout
enzynme was neasured after an incubation tinme of

16 hours.

The objection raised by Appellant Il against the
duration of 16 hours is not accepted by the Board since
such periods of tinme are acceptable in the field of
waste water treatnent. The Board is satisfied that the
problemis sol ved.

It remains to be deci ded whet her the process according
to Caim15 involves an inventive step.

Since the decolorising effect was ascribed in docunent
(5) tothe ligninolytic activity of Phanaerochaete
chrysosporium (see abstract) which activity was

di spl ayed by the |ignin-degrading system consi sting of
a nunber of peroxi dases (see docunent (4), page 1143,
| eft hand colum, |ast paragraph), the skilled person
woul d rat her have used such an enzyne exhibiting
per oxi dase activity to solve the said technica
probl em The process according to Claim15 conprises
however enzynes havi ng oxi dase activity on phenolic
conpounds; this feature could not be derived from
docunment (5). Therefore, the subject-matter of Caim 15
i nvol ves an inventive step.

I nventive step (main request - Caim2l)

Claim?2l refers to a bl eaching agent for inhibiting
textile dye transfer during washing and/or rinsing
whi ch again conprises an enzyne exhibiting oxi dase
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activity on phenolic conpounds. It is based on the sane
i nventive concept as is Claiml and derives its
patentability fromthat of the latter Caim

I nventive step (main request - Dependent Clains 2 to
14, 16 to 20 and 22)

Clains 2 to 14 derive their patentability fromthat of
Caim1l, Cainms 16 to 20 fromthat of Caim 15 and
Caimderives its patentability fromthat of O aim 21.

Auxi liary requests

The auxiliary requests have not to be dealt with since
the clains of the main request are all owable.

For these reasons it iIs decided that:

1
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The deci si on under appeal is set aside.

The case is remtted to the first instance with the
order to maintain the patent in anmended formwth the
fol |l owi ng docunents:

d ai ns: 1 to 22 submtted during ora
proceedi ngs (main request)

Descri ption: (pages 1 to 24) received on 8 Novenber
1995 as second auxiliary nove.
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The Regi strar: The Chai r man:

G Rauh P. Krasa
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