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Summary of Facts and Subm ssi ons

2498.D

The appel | ant | odged an appeal agai nst the decision of
the Exam ning D vision refusing the application
No. 89 119 936. 6.

In response to a communi cation under Rule 51(4) EPC,
the applicant filed an anended claim 12 and a new
page 2a of the description and indicated that he
approved of the text in its anended version. The
exam ni ng di vision issued a conmuni cati on objecting
that the anmendnents did not conply with Article 123(2)
EPC. The applicant then filed a further anmended
claim 12 and a new page 2a of the description. The
exam ning division then rejected the application,

wi t hhol di ng consent to the anmendnent under Rule 86(3)
EPC on the grounds that the anmendnent did not conply
with Article 123(2) EPC

The applicant appeal ed against this decision, filing a
mai n request for grant of a patent on the basis of the
refused text, a first auxiliary request for grant of a
patent on the basis of an alternative wording for
claim 12 and a second auxiliary request for grant of a
patent on the basis of the text proposed for grant
under Rule 51(4). He al so requested rei nbursenent of

t he appeal fee since the refusal does not comply with
Article 113(1) EPC

Oral Proceedings were held before the Board of Appea
on 28 Septenber 1999.

During the course of the oral proceedings, the
applicant withdrew the main request as well as the
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request for reinbursenent of the appeal fee, requesting
grant of a patent on the basis of the first auxiliary
request as filed with a letter dated 26.08.99. Caiml
of this request remains unchanged as conpared with the
cl ai mas proposed for grant by the exam ning division
and reads as follows: -

" An injection nolded plastic preformfor blow nol ding
to forma plastic container, said preformincluding an
open ended nouth form ng portion, an internedi ate body
form ng portion, and a cl osed base form ng portion,
said preformbeing of a |lam nated construction with
said body form ng portion including inner and outer

| ayers and at | east one internediate |ayer of a plastic
different fromthe plastic of said inner and outer

| ayers, said internediate |ayer term nating generally
at said base, and there being a core |ayer replacing
said internediate layer in at |east a bottom part of
sai d base portion.™

Claim12 reads as follows, the proposed anendnent as
conpared with the claimoriginally proposed for grant
by the exam ning division being in italics:

"A plastics contai ner which has been bl ow noul ded from
a preformaccording to any foregoing claim said

contai ner including a bottomportion (64), a body (62)
and a finish portion (42), said body being generally of
a three layer construction conprising inner and outer

| ayers (48,50) of said primary material and an
internmedi ate | ayer (52) of said secondary naterial, at
| east a centre part of said bottom portion (64) having
been formed fromthe bottom part of the base form ng
portion (46) of the preform (20) where the core |ayer



. 3. T 0282/ 96

(54) replaces said internediate |ayer (52) and being
generally of a different three |ayer construction
conprising said inner and outer |ayers (48,50) and the
core | ayer (54)."

The applicant argued essentially as foll ows:

The expressions "base portion"” and "bottom portion" are
used i nterchangeably in the application. The term "base
portion" as used in connection with the preformrefers
to the base formng portion, that is, the portion of
the preformwhich will formthe base of the bl ow

noul ded cont ai ner.

The di nensions of the core layer are immterial. The
benefits of the use of a core |layer are al so obtained
when the core |ayer only occupies a small central part
of the bottom of the preform

The use in the clains of the term"replacing” neans
that there is inevitably contact between the core | ayer
and the internediate | ayer.

In addition, a core layer in the formof an annul ar
ring is not consistent wwth the teaching of the
application. Caim12 specifies that the clai ned
container is fornmed fromthe preformof claiml. It
woul d not be possible to produce an annul ar core | ayer
when bl ow noul ding fromthe preformof claim1.

Reasons for the Deci sion

2498.D
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Adm ssibility of the amendnents

2498.D

Claim12 of the first auxiliary request, now considered
as the main request in view of the withdrawal of the
original main request at the oral proceedings (see
paragraph |V above) is restricted to the feature that
at least a centre part of the bottom portion of the
contai ner has been forned fromthe bottom part of the
base form ng portion of the preformwhere the core

| ayer replaces the internediate |layer. This feature is
derived fromclaim1l as filed, which refers to the core
| ayer replacing the internediate |layer in at |east a
bottom part of the base portion. In the application as
filed, claim14, directed to the container relied
entirely upon claim1l1l for definition of the container.
Thus, in contrast to the formof claim12 refused by
the exam ning division, claim12 as presently under
consi deration does not rely inits definition of a
bottom portion on a reference to the forned container,
whose bottom portion may take any desired form but on
a reference to the bottom part of the base formng
portion of the preform This termis understood as
referring to the portion of the preformfurthest from
the neck finish portion and is used in claim1 of the
application as filed.

The object of the invention is to avoid contam nation
of the material of the container which, in use, is in
contact with the contents of the container by the
material of the internediate |ayer during injection
nmoul di ng of the preform Such contam nation occurs by
virtue of the fact that the last injected materi al
inevitably remains in the injection noul ding nozzle.
According to the invention, this problemis solved by
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ensuring that the last material injected into the nould
when neking the preformis not the nmaterial of the
internedi ate | ayer, but that of a core |layer which can
be selected so as not to be such as to contam nate the
i ntended contents of the container. Thus, upon
injection of the first material into a subsequent
preform the first material is not mxed with the
second material which forns the internedi ate |ayer, but
with the third material, that is, the material of the
core. This is ensured by the fact that core |ayer

repl aces the internediate layer in at |east a bottom
part of the base portion of the preform this feature
being reflected in the container produced fromthe
preformby the centre part of the bottom portion of the
cont ai ner having been forned fromthe bottom part of
the base formng portion of the preformwhere the core
| ayer replaces the internedi ate | ayer.

The anmendnment to claim 12 is thus disclosed in the
application as filed and the feature which it
represents enables the stated object of the invention
to be achi eved.

The anendnents nmade to the clains accordingly do not
extend beyond the content of the application as filed
and conply with the requirenents of Article 123(2) EPC

Ref erences to the bottom portion of the container are
dependant upon the form of the bottom of the container
and may thus be unclear. Thus, for exanple, the bottom
portion of the container as illustrated in Figure 2 of
the present application my be regarded as an annul ar
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el ement, excluding the raised central portion of the
base including the thick central part (66). This
potential lack of clarity is avoided in claim12 as now
anended by referring to the bottom part of the base
portion of the preform

No obj ections under either Article 84 or 123(2) EPC
have been raised in respect of the remaining clains and
the requirenents of these Articles are regarded as
bei ng sati sfi ed.

Novelty and I nventive step

3. The first auxiliary request, which, for the reasons set
out above, is the subject of the present decision, has
not been considered by the exam ning division.
Therefore, in order to preserve the right of the
applicant to be heard at two instances, the present
case is remtted to the exam ning division for
consi deration of the questions of novelty and inventive
st ep.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to carry out an exam nation as to the
patentability of the invention pursuant to
Article 52(1) EPC on the basis of the first auxiliary

2498.D
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request as filed with letter of 26 August 1999.

The Regi strar: The Chai r man:

A. Townend H P. GCstertag

2498.D



