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Summary of Facts and Submn ssions
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The appel lants are proprietors of European patent
No. 0 276 882.

The patent was opposed by the respondents under

Article 100(a) EPC on the grounds that the subject-
matter of claim1l was not novel and |acked an inventive
step (Opponents OL to 03) or was not to be regarded as
an i nvention under Article 52(2)(c) EPC (Opponent 2)
and under Article 100(b) on the grounds that the patent
did not disclose the invention in a manner sufficiently
clear and conplete for it to be carried out by a person
skilled in the art (Qpponents 2 and 3).

In respect of the alleged | ack of novelty and inventive
step the following state of the art was essentially
relied upon:

- C : "Construeren in Gewapend Beton" from G H. van
Boom and others, Delta press BV, Qudewater (NL), 1983,
pages 245 to 247, with a translation into English of
the rel evant passages in the notice of opposition of
OQpponent 03, page 4, line 19 to page 5, line 16.

- D5 :"Handbuch der Betonprdfung”, fromHans W |ken
and ot hers, (Verein deutscher Zenentwerke e.V.,

Dissel dorf) Beton-Verlag GrbH, 1972, Sections 14,15, 16
and 17.

- E4 :"CGuter Beton, Ratschlage fiur die richtige

Bet onherstel | ung”, Robert Wber and ot hers, Beton-

Ver|l ag GrbH, Disseldorf, 6th edition, 1971, pages 24 to
27 and 80 to 83.
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In its decision posted on 5 March 1996, the Opposition
Di vi sion revoked the patent.

The Opposition Division took the view that the anended
I ndependent clains 1 and 10 of a main and an auxiliary
request were clear (Article 84) and conplied with the
requi renents of Article 123(2) EPC. However, although
the subject-matter of these clains was novel, it did
not involve an inventive step as required by Article 56
EPC, essentially in view of docunent "C'

Agai nst this decision, the appellants (patentees)

| odged an appeal on 26 April 1996 and paid the appea
fee the sane day. Together with the statenent of
grounds filed on 24 June 1996 the appellants filed new
i ndependent clains 1 and 10.

In a comruni cation issued on 18 May 2000 wi th sunmons
to oral proceedings, the Board expressed the
provi si onal opinion that the new i ndependent clains 1
and 10 | acked clarity and support by the description
(Article 84 EPC) and that claim 10 appeared to conprise
added subject-matter (Article 123(2) EPC).

When conpared to the prior art nethod disclosed on
pages 245 to 247 of the book according to docunent C,

it would appear that use of the wet and dry wei ghing
nmet hod (Darr-nethod) to conpensate for the sand

noi sture content and its variations when dosing the

wat er constituents for the nortar charge in a series on
production scale was a novel feature of the cl ai ned

met hod.
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As regards the issue of inventive step, attention was
drawn to the fact, that even though the skilled person
was aware from further docunents of the prior art that
carrying out the Darr-nmethod was tinme consumng, this
met hod was still used in the nmethod disclosed in
docunent C as late as 1983 in spite of further

i nformati on according to which a nore speedy result
coul d have been achi eved when drying of the wet sand
sanpl e had been sti nul at ed.

Oral proceedings before the Board took place on

7 Septenber 2000 during which the appellants filed a
new mai n request and one auxiliary request, relating to
anended i ndependent clains 1 and 10.

Claim1 according to main request reads as follows:

"Met hod for preparation in series on production scale
in at | east one production concrete m xer of one
concrete m xer charge of concrete nortar at a tine,
whereby a m xture conprising a dosed constituent of
sand, a dosed constituent of binding agent and a dosed
constituent of water is m xed,

- wherein a series of concrete charges are prepared
froma plurality of sand charges to be supplied to said
concrete m xer originating froma sane sand bunker and

intended for different concrete nortar charges,

- whereby noi sture neasurenent val ues concerning the

sand rel atable to rel evant sand charges are recorded,

- and whereby said constituent of water is dosed
dependi ng on said recorded noi sture neasurenent val ues
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related to said rel evant sand charges

characterised in that

- a sand sanple is taken by sand sanpl e taki ng neans
fromthe sand destinated for a series production of
concrete m xer charges of concrete nortar such that
said sanple can be related to said rel evant sand

char ge,

- said sand sanple is dried with the application of the

dryi ng process stinulating neans,

- a measurenent value of weight difference is recorded
relating to the difference in weight of said sand
sanpl e before and after drying,

- said sand sanpl e taking neans being so tined that,
wWith the selected drying process stinulating neans, at
the tine of dosing the constituent of water into a

m xture, either at |east one value of weight difference
I's recorded being used for taking into account the

noi sture of the sand of the sand charge of mxture to

be m xed,

- or a plurality of values of weight difference is
recorded fromwhich a value of weight difference is
cal cul ated, said value being used for taking into
account the noisture of the sand of the sand charge to
be m xed, and said constituent of water is dosed
subject to the at | east one recorded neasurenent val ue
of weight difference or subject to said plurality of

val ues of weight difference respectively".
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Claim1 according to the auxiliary request conprises
all features of claiml of nmain request and specifies
that, firstly, in the second feature of the
characterising part of claim1l1l the feature "said sand
sanple is dried" by heating "with the application of
the drying process stinulating neans", and secondly the
| ast feature of claiml1l reads as follows: a "plurality
of val ues of weight difference is recorded from which
by extrapol ation a value of weight difference is

cal cul ated..."

(The words in bold relate to anendnents of the cl ai ns)

Claim 10 according to nmain and auxiliary requests
relate to the "apparatus for preparing, in series on
production scale in at |east one production concrete

m xer" specific for the application of the nethod as
claimed in any of the foregoing clains of each request.

During the oral proceedings the discussion focussed on
the formal acceptability of the new clains and nore
specifically in relation to the second feature of the
characterising part of the clains according to which
the "said sand sanple is dried with the application of

the drying process stinulating neans".

The appel l ants (Patentees) requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of the clains in accordance
with either the main or auxiliary request, filed at the
oral proceedings.

The argunents devel oped in support of the fornal
adm ssibility of the amended clains can be sunmari sed
as follows:
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Wth regard to the new clains only the anended features
were to be considered when exam ning the clains for
formal adm ssibility in respect of support by the
description and clarity.

In accordance with the originally filed description,
drying of the sand sanple was carried out essentially
by heating and it was additionally recomended to
spread the sand sanple out each tine into a thin | ayer
and to enploy a fan which stinulated the drying
further.

Therefore it was i medi ately apparent to the skilled
person that stinulated drying was addressed in its
br oadest sense.

In support of their requests to dism ss the appeal the
respondents (opponents) relied essentially on the
foll ow ng subm ssi ons:

Stinmul ated drying of the sand sanple was originally

di sclosed only inrelation to a fan. According to the
present clains the stinulated drying of sand sanple is
carried out by the application of the drying process
stinmulating nmeans. Since the clainms now included any
drying stinulating neans other than a fan the origina
di scl osure was extended.

Reasons for the Decision

1
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The appeal is adm ssible.

Anmendnent s
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The respective clains 1 of the requests result fromthe
conbi nation of all features of clains 1 and 6 of the
patent as granted and by nunerous additional features,
which in the opinion of the Appellant were taken from
the description of the application. Mre particularly
this concerns the feature according to which the sand
sanple treated is dried with the application of the
dryi ng process stinulating neans (according to the nmain
request) or the drying is carried out by heating with
the application of the drying process stinulating neans

(according to the auxiliary request).

Any anendnents to a patent claimshould neet the

requi renments of Article 123(2) EPC according to which
they do not contain subject-matter extendi ng beyond the
content of the application as filed. Considering the
anmended clains with respect to added subject-matter,
the foll ow ng applies:

According to the description page 6, lines 25 to 31,
drying of the sand sanpl e involves heating which nay be
carried out by any conventional heater. Additionally it
Is recomended to spread the sand sanple out into a
thin layer and to enploy a fan which stinulates the
drying. This disclosure is thus limted to a drying
process in which a heater increases the tenperature of
the whol e mass of the sand sanple and only for further
stimulation of the drying process using heat, a fan is
enpl oyed.

Therefore, the originally filed application docunents
nei ther disclose a nethod step in which the sand sanpl e
is dried with the application of a fan only nor is
there any teaching that "stinulating neans" other than
a fan may be appli ed.
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Already for the latter reason the second characterising
feature of each of the clains 1 of the main- and of the
auxiliary request indicated in point 2.1 above nust be
consi dered to conprise added subject-matter since they
extend the original disclosure to include any drying
stinul ati ng neans. Consequently, these clains are not
adm ssi bl e.

Since, due to the inadm ssibility of the respective
clains 1, neither the main request nor the auxiliary
request is acceptable, there is no basis for further
substantive exam nation in respect of novelty and

i nventive step

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau
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