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Summary of Facts and Subm ssi ons

2306. D

The appellants | and Il (opponents | and I1), on 13 My
and 8 May 1996 respectively, |odged appeal s agai nst the
witten decision of the Opposition Division dated

15 March 1996 to reject the oppositions and paid the
fee for appeal on the respective sane days. Both
statenents setting out the grounds for appeal were
received on 15 July 1996.

The Opposition Division held that the grounds for
opposi tion advanced by the opponents (lack of novelty
and of inventive step) did not prejudice the

mai nt enance of the patent unanended and rejected the
opposi tions.

Wth letter of 11 June 1999, appellant Il (Procter &
Ganbl e) withdrew his appeal .

Oral proceedings were held on 24 August 1999 before the
Board of Appeal. During the oral proceedings the
remai ni ng appellant relied on the foll ow ng docunents
filed during the opposition proceedi ngs:

for lack of novelty:

(6) EP-A-0 321 234 (state of the art according to
Article 54(3) EPC);

and for lack of inventive step:
(2) GB-A-2 129 689

(3) EP-A-0 240 213
(4) EP-A-0 187 725
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(5) EP-A-0 235 014

In order to support its argunents, the renaining
appel l ant, on 19 June 1999, filed a copy of a decision
i ssued by the Opposition Division in the opposition
proceedi ngs agai nst the patent granted on the European
pat ent application based on docunent (6).

Moreover, it relied on sanples of disposable diapers,
submtted together with its grounds of opposition on

10 January 1995, which were said to correspond to those
descri bed in docunent (2) and to have been sol d under
the trade mark of "Libero".

At the oral proceedings before the Board on 24 August
1999 the respondent (proprietor) filed a newclaiml
whi ch reads as fol |l ows:

"An absorbent article conprising:

superi nposed backsheet (10), absorbent body (11) and
topsheet (13) elenents forned to a conposite; opposite
| ongi tudi nal end portions of said conposite providing
first and second wai st band portions (16, 17),
respectively, adapted to overlap each other near their
| at eral ends upon encircling the abdonen of the user;
pri mary mechani cal fastening neans (27) for securing
said first and second wai stband portions (16, 17) to
each other in said overlapping relationship, said
primary mechani cal fastening nmeans (27) having a first
conponent (28) located in a first longitudinal half-
portion of said conposite and attached to said
conposite at each lateral end of said first waistband
portion (16) facing inwardly of said article and having
a second conponent (21) attached to said conposite at
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sai d second wai stband portion (17) said second
conponent (21) constructed to cooperatively interengage
said first conponent (28) and rel easably fastened

t her et o;

characterized by a conbination therewith of secondary
nmechani cal fastening neans for securing the conposite
in a disposal condition after use, said secondary
nmechani cal fasteni ng neans i ncluding an outwardly
facing third conponent (35) arranged as a single

el ement and overlying said backsheet (10) in said first
hal f-portion of said conposite, said third conponent
(35) being constructed to nechanically engage each of
said laterally positioned first conponents (28) to
secure the conposite in the disposal condition with
each of said first conponents (28) overlying said third
conponent (35)."

At the end of the oral proceedings the requests of the
parties were as follows:

The appel |l ant requested that the decision under appea
be set aside and the patent be revoked.

The respondent requested that the appeal be dism ssed
and that the patent be maintained on the basis of
claiml1l as submtted at the oral proceedings.

The appel | ant argued as fol |l ows:

Regardi ng novelty, the appellant agreed that claim1l
was novel differing fromdocunent (6) by the feature
that the third conponent was arranged as a single

el ement .
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Regardi ng i nventive step, the subject-matter of claiml
did not involve an inventive step having regard to the
conbi nati on of the teaching of the "Libero" diaper and
of docunent (5). The "Libero" diaper, corresponding to
docunent (2), had adhesive tape tabs cooperating with

| andi ng nmenbers (first and second fastening neans) and
had been sold since 1984. Such tape tabs had been used
by the public to seal such soiled diapers in a rolled-
up di sposal condition by sticking the adhesive tabs to
t he backsheet as had been denonstrated by the

decl arations filed on 9 January 1996. The use of such
adhesi ve tape tabs was al so descri bed as state of the
art by the internedi ate docunent (6), see colum 1,
fromline 26. It was conmmon know edge in the field that
adhesi ve fastening neans were |less reliable than
nmechani cal fastening neans. It was therefore obvious to
substitute the adhesive fastening neans of the "Libero"
di aper with nmechani cal fastening neans as disclosed in
docunent (5). In doing so, the person skilled in the
art would maintain the function of the first fastening
means to cooperate with the back of the soiled diaper
for ease of disposal. In this connection it was
irrelevant that the third conponent consisted of one or
several elenents. Mreover the choice of a single third
conmponent was an obvi ous one for the sake of

sinplicity.

Alternatively, the subject-matter of claim1 was
obvious to a person skilled in the art in the |ight of
a conbi nation of the teaching of docunent (3), see
colum 7, line 57, to colum 8, line 1; colum 12,

line 48 to 53; colum 8, lines 43 to 48 and docunent
(4), see page 2, lines 5 to 12; page 4, lines 12 to 16;
page 12, lines 10 to 28. It was obvious to substitute
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t he backsheet of docunment (4) which had a cloth-1liKke,
non-woven fabric on the outside surface provided with
densified portions, with that of docunent (3) and
thereby arriving at the invention, the third conponent
then being the cloth-like material of docunent (4).

The respondent argued as foll ows.

The "Li bero" diaper and the docunent (2) described
fasteni ng nmeans corresponding to the primary fastening
means of the patent, but including adhesive tape tabs.
They were provided for facilitating inspection. There
was no discl osure of secondary nechani cal fastening
nmeans for securing the diaper in a disposable

condi tion. Docunent (5) disclosed primary fastening
nmeans but no secondary fastening neans. A conbi nation
of the disclosure of the "Libero" diaper with docunent
(5 would not lead to the clained invention because
they failed to disclose a third elenent explicitly
desi gned for disposal.

The sane concl usion had to be reached for a conbi nation
of the teaching of the docunents (3) and (4).

Reasons for the Deci sion

1

2306. D

The appeal is adm ssible.

Novel ty

Docunent (6) does not disclose a secondary mechani ca
fastening neans for disposal including a third
conmponent arranged as a single elenent in conbination
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with the further features of claim11. The enbodi nent of
figure 1 of docunent (6), which is the nost simlar to
the invention, discloses in fact a disposal neans (68)
consi sting of two el enents.

Certainly, docunent (6) contains also a genera
statenent at colum 14, lines 28 to 34, reciting that

t he di sposal neans can be a discrete separate el enent,
see also claim5. This possibility is however only one
of a list of several possibilities which, according to
the description of docunent (6), can be quite freely
conbi ned wth the remaining features of the diaper,

whi ch al so have a wi de range of variability. The
resul ti ng nunber of theoretically possible conbinations
of features is so high and intricate that it cannot be
reasonably accepted that each of these conbinations,
and in particular the one according to the claiml, is
clearly and unanbi guously derivable from such docunent.
Only dependent claim6 of docunent (6) nentions a third
conponent in the formof a single adhesive tape tab,

whi ch is, however, not a mechanical fastening neans
within the neaning of the patent in suit.

In view of the above, the subject-matter of claiml is
novel with respect to the disclosure of docunent (6).

I nventive step

Starting fromthe disclosure of docunment (2), which has
been used by the appellant as a first chain of
argunments aimng to prove lack of the inventive step
the following features of claim1l are known:

An absorbent article conprising:
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superi nposed backsheet, absorbent body and topsheet
el ements fornmed to a conposite; opposite |ongitudina
end portions of said conposite providing first and
second wai st band portions, respectively, adapted to
over| ap each other near their |ateral ends upon
encircling the abdonen of the user;

primary fastening neans (4, 5, 10) for securing said
first and second wai st band portions to each other in
sai d overlapping relationship, said primry fastening
means having a first conponent(4, 5) located in a first
| ongi tudi nal half-portion of said conposite and
attached to said conposite at each lateral end of said
first waistband portion facing inwardly of said article
and having a second conponent (10) attached to said
conposite at said second wai stband portion said second
conmponent constructed to cooperatively interengage said
first conponent and rel easably fastened thereto;

The absorbent article according to claiml differs
therefromin that:

(a) the fastening neans are mechanical fastening

nmeans,;

(b) it provides a conbination therewith of secondary
nmechani cal fastening neans for securing the
conposite in a disposal condition after use, said
secondary mnechani cal fastening nmeans including an
outwardly facing third conponent (35) arranged as
a single elenent and overlying said backsheet (10)
in said first half-portion of said conposite, said
third conponent (35) being constructed to
mechani cally engage each of said laterally
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positioned first conponents (28) to secure the
conposite in the disposal condition wth each of
said first conponents (28) overlying said third
conponent (35).

Such individuated third conponent on the backsheet as a
target area defines a folding condition of the
absorbent article in which it can be safely disposed
after use.

Mechani cal fastening neans are known in the art, see
for exanpl e docunent (5). However a conbination of the
teachi ng of the above cited prior art - contrary to the
argunent of the appellant - cannot |ead in an obvi ous
way to the invention. Even if the person skilled in the
art woul d envi sage repl aci ng the adhesi ve fastening
means of the "Libero"” diaper by a nechanical fastening
system such as a hook-| oop conbi nation maintaining the
function of the first fastening nmeans to be used for

di sposal, he would be inclined to choose a non-woven
backsheet as di scl osed by docunent (4) as a third
conponent, because this would | ead to a nechani ca
fasteni ng construction, the function of which
corresponds to the adhesive construction disclosed in
docunent (5).

By using a third conponent in the formof a
specifically located single elenent the patent in suit
adds a further step which is not derivable fromthe
prior art and, therefore, involves an inventive step.

Al so a conbi nation of the teaching of docunents (3) and
(4), advanced by the appellant in a second attenpt to
prove the |lack of inventive step of claim1, cannot
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lead to the invention for the follow ng reasons.
Docunent (3) corresponds to the diaper according to
docunent (2) - as far as the invention is concerned -,
With the particularity that it discloses inner
mechani cal fastening neans (60) on the panels (62) of
the second wai st portion (44) designed to be engaged
with the fibres of the topsheet in order to reduce
shifting of the overl apping portions of the garnent
when the garnment is worn. Docunent (4) discloses a non-
woven fabric coated on one side and having densified
and undensified portions. The non-coated side can
constitute the external surface of the backsheet of a
garnent, whereby the fibre material is used to provide
a cloth-1ike feel and appearance (page 12, lines 18 to
25), and the different density facilitates heat
transfer (page 6, lines 29 to 35) and inproves the
tensile and tear strength (page 7, lines 2 to 6). These
two docunents are, however, conpletely silent about any
di sposal neans.

As a consequence of the above, the subject-nmatter of
claim1l involves an inventive step.

O der

For these reasons it Is decided that:

1. The deci son under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anended formon the

2306. D
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foll owi ng basis:

- claim1l as submitted at the oral proceedings of
24 August 1999

- clains 2 to 19, the description and figures as

grant ed

The Regi strar: The Chai r man:

M Maslin W D. Wil3
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