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Summary of Facts and Subm ssi ons

1630.D

The mention of the grant of European patent

No. 0 392 411 in respect of European patent application
No. 90 106 737.1, filed on 9 April 1990 and cl ai m ng
priority fromthe Japanese application JP 92863/ 89
filed on 14 April 1989, was published on 2 March 1994
(cf. Bulletin 94/09).

Notice of opposition was filed on 24 Novenber 1994 on
the grounds of Article 100(a) EPC. In respect of an
al l eged |l ack of novelty and inventive step the
opposition was supported in particular by the
docunent s:

D3: DE-A-3 308 803,

D4: US-A-4 072 850.

By a deci sion announced at oral proceedings on 6 March
1996 and issued in witing on 1 April 1996, the
Qpposition Division nmaintained the patent in anmended
form In the Opposition Division's opinion the subject-
matter in accordance with claim1 as filed during the
oral proceedi ngs was novel. Furthernore, since the
cited prior art did neither address the probl em of
enabling the driver to use different autonobiles while
mai ntaining the drive characteristics or accessories
settings as selected or prepared in one vehicle, nor
hinted at the solution clainmed, the subject-matter of
claim1 was considered to involve an inventive

activity.
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On 24 May 1996 the appellants (opponents) filed a
noti ce of appeal against the above decision and payed
t he appeal fee on the sane day.

The statenment of grounds of appeal was filed on
7 August 1996.

In a comuni cation for preparation of oral proceedings
t he Board expressed the prelimnary opinion that D3
appeared to represent the closest prior art and that an
i nportant issue to be discussed at the oral proceedings
was the question whether clainms 20 and 21 of D3

di scl osed or hinted at an enbodi nent in which the card
reader in the vehicle was al so adapted to wite on the
portabl e nedi um sel ected driving conditions and whet her
such di sclosure woul d take away the novelty of the
subject-matter of claim1l.

It was noted that in respect of the issue of inventive
step the appellant also relied on D4. Wen starting
fromthe closest prior art as represented by D3, it
shoul d further be discussed for what reason the skilled
person woul d conbine the card reader and tape

read/ wite functions known fromD4 in a single card
read/ wite unit and use such conbination in the contro

di scl osed in D3.
Wth letter dated 27 April 1998 the respondent filed
new clainms 1 in accordance with auxiliary requests | to

Oral proceedings were held on 26 May 1998.
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The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked in its

entirety.

In the course of the oral proceedi ngs the respondent
filed an anended claim 1l and an adapted descri ption.

The respondent requested that the appeal be dism ssed
and that the patent be maintained in anmended form on
the basis of claim1 and the description filed at the
oral proceedings, together with clains 2 to 9 according
to the interlocutory decision, and the draw ngs as
granted. In the alternative the respondent requested
mai nt enance of the patent in anended formon the basis
of the clains 1 in accordance with the auxiliary

requests | to IIl filed with letter of 27 April 1998.
VIII. dCaim1l of the respondent’'s main request reads as
fol |l ows:

"1l. A control apparatus for an autonobile conprising a
m croprocessor control system for executing
predeterm ned processing to control the operation of
vari ous devices and accessories (19, 21, 23, 25, 27,
29, 31, 33, 35, 37) installed in the autonobile, said
m croprocessor conprises a system manager (1),
including a central processing unit (3) and a nenory
(5) coupled with each other for initiating and managi ng
the operation of units for controlling and operating
the various devices and accessories (19, 21, 23, 25,
27, 29, 31, 33, 35, 37) and neans for identifying a

user of the autonobile on the basis of an inputted

1630.D Y
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i nformation,

said identifying nmeans includes an information read
unit (13), coupled to said system manager (1), in which
a portable recording mediumw th information recorded
thereon is inserted, whereby, in response to the
insertion of said recording nmedium said system manager
(1) executes a checking programstored in the menory
(5) on the basis of the information recorded on the
recording mediumto check the validity and the correct
use of the recording nediuminserted and initiates the
execution of a programstored in the nenory (5) for the
controlling and operating units, only when the inserted
recording nmediumis judged to be valid and correct by

t he execution of said checking program characterised
in that the information read unit (13) is adapted to
record on the portable recordi ng medi um specifications
of control units selected by a user."

I n support of its request the appellant essentially

relied on the foll owi ng subm ssi ons:

The di scl osure of D3 should be interpreted in a general
manner and not, as was done by the respondent,
restricted to relate only to a systemin which an
identity card is used as neans for limting the free
use of a vehicle. Rather the object of D3 was al so
related to the inprovenent of driver's confort and
having that in mnd the subject-matter of clains 20 and
21 should be interpreted to disclose that sel ected
driving-conditions of the vehicle were storable on the
identity card by the use of the keyboard available in
the vehicle. Furthernore, since claim2l1 was referring

back to claim?20 only, clains 20 and 21 should be read

1630.D Y
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in conmbination and no other conclusion could be drawn
than that the driving conditions selected by neans of
t he keyboard in the vehicle and transferred to the
Start- Managing and Control unit ("SBK" unit) were
transferred fromthe nenory of that unit to the
identity card. Therefore it was inplicit to the skilled
person that the card-reader disclosed in D3 had al so
card witing abilities. In this respect also the
correspondi ng part of the description on page 13,
second paragraph, did not give any reason for a
different interpretation of the subject-matter of
clains 20 and 21.

Since the preanble of claim1l was based on D3 and the
characterising features were known fromthe sane
docunent, the apparatus in accordance with claim1l of
the main request | acked novelty. The sane consideration
applied to the apparatus known from D4 whi ch shoul d

al so be considered a novelty destroying prior art
docunent .

In case novelty should be acknow edged the subject
matter | acked an inventive activity when having regard
to D3 and D4. D4 clearly disclosed that selected data
were stored in the vehicle on a portable data carrier
and it would not need any inventive activity to use the
identity card, both known from D3 and D4 as the
portabl e recordi ng nediumfor the user's personal

settings.

The respondents di sputed the appellants' views and

argued substantially as foll ows:

1630.D Y
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Al though in D3 claim 21 referred back to claim20 such
referral could not be construed in the present case to
inply that the identity card was provided with
information by the card reader nounted in the vehicle
interior. Claim20 was rather specific in stating that
the SBK unit was programmabl e by neans of the keyboard
in the car. However, since nothing in this prior art
docunent indicated that the card reader was also a card
witing unit and the whole of the disclosure of D3
concerned a limtation of freely selectable driving
conditions by using a preprogrammed identity card as an
i nformation storage nmenber for the selected limting
units of the driving conditions no inplication of a
read/ wite unit could possibly be considered by the
skilled person to formpart of the disclosure of D3.
Novel ty shoul d therefore be acknow edged.

The system disclosed in D3 did not address the problem
of storing selected units on a portable data carrier so
as to enable the user to enjoy the selected drive
characteristics even when he uses an other autonobile
but rather used the data card as a neans for limting
the free use of a vehicle. Therefore D3 could not be
regarded to give a suggestion in the direction of the
subject-matter clained. D4, also relied upon by the
appel l ant, concerned a fully different systemin which
a read/wite unit was present but in which unit the
storage of data was intended for nonitoring use and not
the slightest hint was given to store specific driving
conditions selected by a user. Therefore even a

conbi nati on of the teachings of D3 and D4 did not |ead
to the apparatus clained in claim1l of the nmain

request.

1630.D Y
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Reasons for the Decision

2.

21

2

The appeal is adm ssible

Amendments (main request)

Caim1lis based on the granted claim1, formng the
precharacterising part of claiml1, and features of the
granted claim®6. Its subject matter is disclosed in the
originally filed application docunents in clains 1, 2,
7 and 8 as well as in relation to the control sequence
shown in the flow charts of Figure 4a and 4b as further
expl ai ned on page 16, line 23 to page 20, line 2.

The i ndependent clains 2 to 9 are based on clains 3 to
4, 7 and 9 to 12 as originally filed and on the granted
clains 2 to 5 and 6 to 10, respectively.

In view of these assessnents no objections in respect
of the requirenents of Article 123(2) and (3) EPC arise
agai nst the new set of clains.

The description was anended to take account of the
subj ect-matter now cl ai ned and further includes sone
clerical corrections and a reference to the cl osest
prior art docunment D3. These anendnents do al so not

give rise to objections under the EPC

Novelty (main request)

1630.D
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The Board and parties are in agreenent that the control
apparatus disclosed in D3 represents the cl osest prior
art and in fact the features of the precharacterising
part of claiml are related to this known contr ol

appar at us.

The issue of novelty essentially concerns the question
whet her the control apparatus disclosed in D3

i ncorporates an information witing unit in the vehicle
so that the user can record on the portable recording
medi um t he sel ected specifications of control units.

It is undisputed that D3 does not explicitly disclose
that the card reader is also adapted to wite
information on the identity card in the vehicle.
However, the appellant was of the opinion that, when
having regard in particular to clainms 20 and 21 and the
general know edge of the skilled person, witing of

sel ected vehicle driving conditions on the portable
recordi ng medium which was in the formof an identity
card, in the vehicle by the user was clearly inplied
and was also not in contradiction with the technical

content of D3.

1630.D
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The Board observes that in accordance with the
dependent claim 20 different driving conditions may be
programmed into the "SBK" unit (start- managi ng- and
control unit) by nmeans of a keyboard which is present
in the vehicle. Considering the general configuration
of the "SBK" unit disclosed in D3, it is considered to
be apparent to the skilled person that a user of the
vehicle is allowed to store specifications of control
units in the "SBK" unit's nmenory so that these
specifications are used in the control of the vehicle.
Such interpretationis fully inline with the

expl anations given in the description of D3, in
particul ar those on page 13, second paragraph and the
first four lines of the third paragraph.

Dependent claim 21, referring back to claim20 only,
sinply states that the driving conditions can al so be
programed on the portable recordi ng nedium The
appellant interpreted this information to nean that the
driving conditions progranmed into the "SBK" unit's
menory could thus also be stored on the portable
recording nedium i.e. the identity card and
consequently the card reader was apparently adapted to

wite that information on the identity card.

However, when scrutinizing D3 for support of such an
interpretation, in accordance with the discl osure of
the description of D3 the possibility for programm ng
of the identity card is limted to the use of
programm ng tools which are available to the

manuf acturer of the identity card, officials of a
vehicle registration authority or vehicle renting

conpanies with a viewto restrict the free use of the

1630.D Y
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vehicle by limting the extent of certain driving
conditions. Such programm ng excludes the use of the
"SBK" unit of the vehicle itself as a progranm ng neans
for the identity card by the car user.

Mor eover, having regard to Figure 3 which discloses the
principal configuration of the "SBK" unit and the
detail ed description of the functioning of the "SBK"
unit, the information on the identity card is
transferred fromthe "card reader"” to the CPU unit (see
the arrow fromblock 5 to the CPU block in Figure 3)

but no indication whatsoever is derivable that the
"card reader"” is also intended to wite information on

the identity card.

In this connection attention can be drawn to the system
disclosed in D4, in which systemalso a card reader

W thout witing abilities is used in conbination with a
tape read/wite unit for the bi-directional data-

transf er.

Therefore in the absence of any disclosure or
suggestion that data programmed and stored into the
"SBK" unit by neans of the keyboard can be transferred
to the identity card by witing on it, the subject-
matter of the conbination of clains 1, 20 and 21 of D3
can only be interpreted to nean that in addition to the
identity data for allowng the use of the vehicle, sone
driving condition data can be pre-programed
(externally) on the identity card to provide specific
restrictions on the free use of the vehicle in respect
of limts of driving conditions during driving (see

al so the abstract of D3). The sane background i dea of

1630.D Y
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predeterm ned protection can be derived fromthe second
part of the third paragraph on page 13 of D3, which
obviously relates to the subject-matter of claim21.

The appellant al so submtted that D4 woul d take away
the novelty of the subject-matter of claim1l when
considering the nagnetic tape read/wite unit to be the
portabl e recordi ng medium However, the appell ant
admtted that the magnetic tape did not contain the
identifying information specified in claim1. Moreover,
the information witten on the magnetic tape i s not

rel ated to specifications of control units selected by
a user. Therefore the appellants allegations are not
supported by the facts and thus cannot be foll owed.

Since al so none of the other docunents cited in the
opposi tion proceedi ngs but not |onger relied upon in

t he appeal proceedings discloses a control apparatus in
accordance wth the preanble of claim1l having an
information read unit for a portable recordi ng medi um
that is adapted to wite on the portable recording

medi um speci fications of control units selected by a
user, novelty of the subject-matter of claiml is

concl uded.

Inventive step (main request)

Starting fromthe closest prior art control apparatus
in accordance with D3, the objective problemunderlying
the patent in suit is to be seen in a further

i mprovenent of the driving confort of a vehicle by
allowing the driver to always enjoy the sanme driving

characteristics and vehicle accessories by using the

1630.D
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portabl e recordi ng nmedium (see colum 1, line 57 to
colum 2, line 6 of the anended patent specification).

This problemis solved by the apparatus in accordance
with claim1, and in particular in that the vehicle
user can record on the portable recordi ng nedi um
specifications of selected control units so that each
time the user inserts the portable recording nediumin
a vehicle the driving characteristics and accessory
settings are brought in conformty wth the user's
personal preferences on the portable recording nedi um

As follows fromthe considerations in respect of

novel ty, none of the cited docunents discloses a
control apparatus for an autonobile in which persona
settings of driving conditions and/or accessories are
recorded on a portable recording nmedi um by the

aut onobi |l e user so that he always enjoys the sane drive
characteristics and accessory settings by using the
portabl e recordi ng nedi um

The apparatus disclosed in D3 cannot be seen to suggest
writing of such specific information on the identity
card because it does not address the confort issue in
respect of enabling the use of different vehicles with
the sanme personal drive characteristics and does not

di sclose or inply that the user can wite information
on the card. The sane is true for D4 in which
arrangenent the information witten on the tape is not
related to personal settings but rather concerns

nmoni toring information.

Summarising, in the Board' s judgnment, the proposed

1630.D
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solution to the technical problemunderlying the
invention as defined in claim11 conprises an inventive
step and therefore this claimas well as its dependent
claims 2 to 9, relating to particular enbodi nents of
the invention in accordance with Rule 29(3) EPC are
accept abl e.

5. Since the main request is allowed there is no need to

consider the auxiliary requests.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.
2. The case is remtted to the first instance with the
order to maintain the patent with the foll ow ng

docunent s:

- claims 1 and description filed at the oral
proceedi ngs held on 26 May 1998

- claims 2 to 9 according to the interlocutory
deci si on and

- drawi ngs as grant ed.

Regi strar: The Chai r man:

1630.D Y
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S. Fabi ani F. Gunbel
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