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Summary of Facts and Subm ssi ons
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The nention of the grant of European patent

No. O 315 207 in respect of European patent application
No. 88 118 447.7, filed on 4 Novenber 1988 was
publ i shed on 27 Oct ober 1993.

Noti ce of opposition was filed on 27 July 1994 by the
present respondent on the grounds of Article 100(a)
EPC.

In respect of an alleged |ack of novelty and inventive
step the opposition was supported in particular by the
follow ng prior art docunent:

D7: DE-A-2 544 454.

By deci sion posted on 2 April 1996 the Qpposition
Di vi sion revoked the patent.

The Opposition Division was of the opinion that the
subject-matter of the patent was novel but |acked an

i nventive step when having regard to the prior art

di scl osed in the docunent EP-A-0 171 287 (D2) cited in
the description of the patent in suit and the teaching
the skilled person would gain from D7 concerning
provi di ng a redundant disabling neans to assure a fail -
safe state of the systemin case that the m croconputer
does not work properly.

On 3 June 1996 a notice of appeal was | odged agai nst
that decision by the patent proprietor and the appea
fee was paid the sane day. In the statenent of grounds
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of appeal, filed on 25 July 1996, the appellant also
submtted, in addition to argunents concerni ng

i nventive step, that the Opposition Division commtted
a substantial procedural violation by not allow ng
amended clainms to be filed during the oral proceedings.

In a first comunication and a further comunication
i ssued in preparation for oral proceedings, the Board
rai sed doubts as to whether the Qpposition Division's
refusal to consider anended clains submtted by the
appel  ant during oral proceedings anmounted to a
procedural violation.

The Board further addressed the prior art disclosed in
D2 and D7 and expressed the provisional opinion that
whi |l st a conbi nation of the teachings of these
docunents did not appear to lead to the subject-nmatter
of the patent the respondent's opinion, according to
whi ch the independent clains did not sufficiently
clearly define that both the "vehicle speed determ ning
unit" and the "interrupt neans"” were independent and
additional to the control unit, could be foll owed.
Therefore further clarification of the clained subject-
matter appeared to be necessary.

Wth response dated 28 April 1999 the appellant filed
new sets of clains in accordance with a main request
and three auxiliary requests.

Havi ng given notice with facsimle dated 14 June 1999
of its non-appearance the oral proceedi ngs were held on

15 June 1999 in the absence of the respondent.

At the oral proceedings the appellant filed new
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clainms 1 to 10 as a nmin request.

The i ndependent clainms 1 and 10 read as foll ows:

"1l. A systemfor automatically controlling a vehicle
speed to a desired cruise speed, conprising:

(a) a vehicle speed sensor (20) for detecting the
vehi cl e speed and outputting a signal indicative
t her eof ;

(b) a switch (17, 18, 19) for setting a current vehicle
speed as the desired crui se speed; and

(c) a control unit (30) including a m croconputer and
adapted to conpare the detected speed with both the
desired crui se speed and a predeterm ned vehicle speed
range in which the control unit (30) works adequately,
and

(cl) upon determning the detected speed being within
the predeterm ned range, to actuate an engine driving
force adjusting mechanism (31) installed in a vehicul ar
engi ne so that the vehicle speed is nmaintained at the
desired crui se speed, and

(c2) upon determning the detected speed falling
outside the predeterm ned range, to instruct first
interrupt neans to interrupt power supply to the
actuati ng nechanism (31) for w thholding the automatic
speed control,

characterised in that

(d) a vehicle speed determning unit (40; 51, 52, 53)
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is installed independently fromthe control unit (3)
and i s adapted to i ndependently determ ne whether the
detected vehicle speed falls in the predetermnm ned speed
range, and

(e) a second interrupt nmeans (41, 42, 43; 51, 52, 53)
is connected to the vehicle speed determ ning unit (40;
51, 52, 53) for interrupting power supply of said
engi ne driving force adjusting nmechani sm (31)

i ndependently fromthe first interrupt neans if the
vehi cl e speed determning unit (40, 51, 52, 53)

determ nes that the detected vehicle speed does not
fall in said predeterm ned speed range."

"10. A nethod for automatically controlling a vehicle
speed to a desired cruise speed, conprising the steps
of :

(a) detecting the vehicle speed and outputting a signa
i ndi cative thereof, said signal being supplied to a
control unit (30) including a mcroconputer;

(b) setting a current vehicle speed as the desired
Crui se speed,;

(c) conparing, in said control unit the desired cruise
speed with the vehicle speed and actuating an engi ne
driving force adjusting nmechanismso that the vehicle
speed is nmaintained at the desired cruise speed;

(d) determining, in said control unit, whether said
detected vehicle speed falls in a predeterm ned speed
range in which the operation of step (c) is perforned
adequat el y, and
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(e) cancelling said operation of step (c) and
instructing first interrupt neans to interrupt power
supply to the engine driving force adjusting nechani sm
i f the detected vehicle speed does not fall in said
predet erm ned speed range,

characterised in that a second step of determ ning

whet her said detected vehicle speed falls in said
predet erm ned speed range is perforned i ndependently of
the operation of step (d), and in that said

cancel lation of step (c) is perforned by interrupting
power supply of said engine driving force adjusting
mechani sm (31) independently fromsaid first interrupt
nmeans if it has been found in said second determ ning
step that the speed is not within said predetermn ned
range. "

The appel | ant requested that the decision under appea
be set aside and that the patent be maintained on the
basis of clains 1 to 10 presented at the ora
proceedi ngs (nmain request) or, in the alternative, on
the basis of the auxiliary requests | to Ill filed with
| etter dated 28 April 1999. The appellant further
request ed rei nbursenent of the appeal fee.

VIIl. |In support of its requests the appellant essentially
relied upon the foll owi ng subm ssi ons:

Request for mai ntenance of the patent in anended form
The i ndependent clains 1 and 10 were anended to clearly
define that both the vehicle speed determ ning unit and

the interrupt nmeans were independent and additional to
the control unit so that two fully independent steps

1488. D N
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were provided for determ ni ng whether the detected
vehicle speed fell wthin the predeterm ned speed range
and for ensuring that the control system could be

di sabl ed reliably even when the conputerised contro
unit failed to determine correctly whether or not the
vehicl e speed was within the adm ssible range in which
the speed control could be perforned properly or failed
in respect of its interrupt neans.

Since none of the prior art docunents disclosed the
two-fold or redundant check whether the detected speed
was Wi thin the adm ssible range, and none of the prior
art docunents suggested to inplenent a fail-safe
property in respect of the disabling neans, the
subject-matter of the anended clains fulfilled the
requi renments of novelty and inventive step.

Request for reinbursenent of the appeal fee

At the oral proceedings before the Opposition Division
the patent proprietor was confronted with the fact that
t he Qpposition Division had nmeanwhi |l e abandoned its
earlier position conmmunicated to the parties. It was
consi dered a substantial procedural violation that the
proprietor was not given the opportunity to react to

t he changed position of the Opposition Division by
filing an auxiliary request based on anended docunents.
The rei nbursenent of the appeal fee was therefore
deened equitable within the neaning of Rule 67 EPC

The respondent requested di sm ssal of the appeal. Its
argunments in support of this request may be summari sed

as foll ows:
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The cl osest prior art represented by D2 di sclosed a
m croconputer controlled cruise control system
conprising nost of the features of claim1 of the
patent in suit. Starting fromthis prior art and
wanting to inprove the reliability of the system
docunment D7 discl osed how the functions of cruise
control and cancell ation of the control because of an
I nappropriate speed of the vehicle could be separated.
Therefore, when the skilled person wanted to i nprove
the reliability of the control known from D2, sinple
application of the teaching found in D7 imredi ately
woul d lead himto the subject-matter clained in the
patent in suit.

Al t hough D7 did not relate to a m croconputer
controll ed system no inventive activity was necessary
to apply the teachings of D7 to the system of D2
because both docunents were concerned with inproving
reliability and bel onged to the sane technical field.

Reasons for the Deci sion

1488. D

The appeal is adm ssible.

Amendnent s

The i ndependent clains 1 and 10 of the main request are
based on the granted clains 1 and 10, but now contain
further specifications concerning additional power
supply interrupt neans which are i ndependent fromthe
first interrupt neans.

This subject-matter is for exanple disclosed in the
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originally filed application docunents in relation to
t he enbodi nent of the invention disclosed in Figure 1
descri bed on pages 5 to 10, the operation of which is
expl ai ned on page 10 starting fromline 25 to page 11,
line 35 of the originally filed application docunents.

Dependent clains 2 to 9 are repetitions of the granted
clains 2 to 9.

In view of these assessnents no objections under
Article 123(2) and (3() EPC arise agai nst the present
set of clains of the main request.

The anendnents to the description only concern clerica
corrections and also do not give rise to objections
under the EPC

Novel ty

Novelty of the subject-matter of the independent clains
1 and 10 follows fromthe fact that the avail able prior
art does not disclose a cruise control system or nethod
based on a control wunit including a mcroconmputer, with
addi tional speed determ ning neans and interrupt neans
bei ng i ndependent fromfirst interrupt nmeans, for
interrupting power supply to the engine force adjusting
mechanismif the detected vehicle speed does not fal

in a predeterm ned speed range.

In fact, novelty of the subject-matter of the
I ndependent clains was not in dispute.

I nventive step
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The parties and the Board are in agreenent that D2
represents the closest prior art. This docunent

di scl oses a systemfor automatically controlling a
vehicle to a desired cruising speed in accordance with
the features conprised in the preanble of claim1l and a
nmet hod for autonmatically controlling a vehicle speed to
a desired cruise speed in accordance with the features
conprised in the preanble of claim10.

I n accordance with the indications given in colum 2,
lines 1 to 6 of the patent in suit, controlling neans
constituted by a mcroconputer are unreliable and thus
may perform inappropriate automatic vehicle speed
control leading to loss of riding confort or even
danger ous situations.

The problemto be solved by the present patent is
therefore to be seen in the provision of a system and
met hod for automatically controlling the vehicle speed
to a desired cruising speed in which the function of
the automatic speed control can reliably be released if
the vehicle speed does not fall in a predeterm ned
speed range in which the automatic vehicle speed
control is perforned adequately (see also colum 2,
lines 8 to 14 of the patent in suit).

The patent in suit solves this technical problemby an
arrangenent starting fromthe autonmatic speed contro

di sclosed in D2 essentially by the provision of an

I ndependent vehicle speed determning unit with second
i nterrupt nmeans independent fromthe first interrupt
nmeans al ready conprised in the conputerised control
Consequently the cruise control nethod conprises a
second step of determ ning whether the detected vehicle
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speed falls in the predeterm ned speed range which
determ nation is assessed independently fromthe first
step and the interruption of power supply to the engine
driving force adjusting nmechanismis controlled

I ndependently fromthe first interrupt neans.

In D2 the interruption of the power forns part of the
m cr opr ocessor control which arrangenent was found to
lack the required reliability.

D7, considered to be pertinent by the respondent,

di scl oses a cruise control systemwth a controller and
a separate interruption circuit. However, although the
interruption circuit is independent fromthe contro
unit it uses the sanme output transistor for control of
the engine driving force adjusting nechani sm
Consequently this prior art cannot be considered to
suggest a vehicle speed determining circuit including
interrupt nmeans that is fully independent fromthe
control unit as is nowclarified in the subject-matter
claimed in the patent in suit.

Therefore the Board cannot follow the respondent's

opi nion according to which the features of clains 1 and
10 are based on a sinple conbination of features known
from D2 and Dr.

Al t hough D7 conprises distinct neans for initiating
power interruption this nerely follows fromthe concept
of an arrangenent conposed of discrete conponents
instead of a mcroconputer. In so far D7 al so | acks any
suggestion in the direction of providing redundancy in
case of a system conprising a mcroconmputer which

al ready perforns the respective functions and therefore
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cannot be considered to suggest to the skilled person
any addi tional independent neans for determ ning the
vehi cl e speed and interrupting the power supply.

Furthernore, although it is generally known to provide
doubl e control or double checks (redundancy) for
enhancing the reliability of control systens, neither
D2 nor D7 nor the other cited docunents relating to
crui se control systens for vehicles disclose the
application of such known back-up of functions in a
crui se control system Therefore the skilled person was
not led by the available prior art to ook for a
solution involving additional neans for carrying out
essentially the sane function already present in the
system and net hod for automatically controlling the
vehicle speed to a desired crui se speed as known from
D2.

Summarising, in the Board' s judgnent, the proposed
solution to the technical problemunderlying the patent
in suit defined in the independent clains 1 and 10 is

i nventive and therefore these clains as well as the
dependent clains 2 to 9 relating to particular

enbodi nents of the invention in accordance with

Rule 29(3) EPC, can formthe basis for nmaintenance of
the patent in anended form (Article 52(1) EPC).

Since the main request is allowable there is no need to
consi der the auxiliary requests.

The al |l eged procedural violation

The appel |l ant essentially argued that insufficient
opportunity was given by the Opposition Division to the
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appel l ant for reacting to the changed position of the
Qpposition Division by not allowwng himto file an
auxi liary request during the oral proceedi ngs before
the Qpposition Division.

It is to be noted that in its comunication attached to
t he summons for oral proceedings the Opposition

Di vi si on enphasi sed that the prelimnary concl usion
expressed in the comunication should not be construed
as binding for the final decision to be taken.

Furt hernore, the opponent subsequently clearly set out
why in its opinion docunment D7 was relevant also with
respect to the anended clains filed by the appell ant
with letter dated 27 February 1995 and why the subject-
matter of the independent clains was considered to | ack
an inventive activity. In so far the patent proprietor
had been infornmed of the possible reasons why the
subject-matter of the clains to be discussed at the
oral proceedings may not be considered inventive.

Attention is further drawn to the official notice dated
24 April 1995 concerning anmendnent of the Guidelines
for Exam nation in the European Patent O fice (QJ 1995,
424) in connection wth the introduction of Rule 71a(1l)
and (2) EPC which entered into force on 1 June 1995 (QJ
1995, 9). The procedural neasures in accordance with
Rule 71a(2) are said to be intended to give the
Qpposition Division a discretion to disregard
amendnents because these are filed too |ate before the
oral proceedings. It appears fromthe mnutes of the
oral proceedings that the Opposition D vision nade use
of its discretionary power not to allow the filing of
new anended cl ains during the oral proceedings for the
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reason that this auxiliary request dealt with subject-
matter, which had not been di scussed previously in the
proceedi ngs.

In the Board's opinion, although the filing of anended
clainms could be considered as appropriate under the

ci rcunst ances, since the newy filed independent claim
seens to be intended to overcone the objections raised
and to be based on subject-nmatter already clainmed in
the first sub-claimof the appellant's main request,
the appellant's request cannot be granted.

The di scretionary power given to the Opposition
Division allows a certain anount of freedomin deciding
each individual case and al so the reason given for the
negative attitude of the Opposition D vision does not
poi nt to any procedural abuse. Therefore, the Board
does not find any evidence of a substantive procedura
violation by not allowing to file the auxiliary request
during the oral proceedings and consequently there is
no basis for a reinbursenent of the appeal fee under
Rul e 67 EPC
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of clains 1
to 10 and the description presented at the ora
proceedi ngs together with the draw ngs as granted.

3. The request for reinbursenent of the appeal fee is
rej ected.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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