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Summary of Facts and Subm ssi ons

1283.D

Eur opean patent No. 0 350 317 was revoked by the
opposi tion division's decision dispatched on 10 May
1996.

The proprietor filed an appeal and paid the fee on
10 July 1996, filing the statenment of grounds on
10 Septenber 1996.

Caiml as granted reads as foll ows:

"An apparatus (11) for attaching a plurality of
fastener elements (7) to a garnent (1), conprising: a
vertically novable punch (13); and a die plate (29)

di sposed bel ow said punch (13) and having a plurality
of dies (30, 31) spaced apart in a first direction,
said die plate (28) being arranged to place said dies
(30, 31) in alignment with said punch (13),
characterised in that the apparatus is adapted for
attaching said plurality of fastener elenents to the
garnment one at a tinme, said die plate (28) being
slidably novable in said one direction to place said
dies (30, 31) successively into alignment with said
punch (13), said die plate being displaceable in a
second direction away fromsaid punch (13) in a plane
of sliding novenent of said die plate (28), said die
plate (28) being pivotally novable in a vertical plane
when it is disposed in a position renote fromsaid
punch (13)"

The followng itens played a role in the appea
pr oceedi ngs:
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D2: Prospectus from Gutos Metall schliessenfabrik,
Bader & Hoch GrbH & Co. KG 7530 Pforzheim
Germany, the first side of which bears the title
(in English) "Sem -automatic attachi ng nmachi nes
for hooks and eyes"” and the second side of which
bears the title (in English) "Sem -automatic
machi nes for flat-hooks with eyes” and is marked
"Printed in W-CGermany 5/10. 82"

- "Ei desstattliche Versicherung" by M Ernst Schdn
dated 26 March 1998 and concerning the public
availability of D2 before the priority date of the
present patent

- Vi deo cassette (recorded in 1999) showing the die
pl at es and associ at ed novenent nechani sns of the
machi nes shown i n D2.

Oral proceedi ngs took place on 12 May 1999 in the
presence of the parties.

In the appeal proceedi ngs the respondent (opponent)
argued that the clained subject-matter was obvi ous

having regard to D2 and that the auxiliary requests
contravened Article 123 EPC.

In the appeal proceedings the appellant (proprietor)
accepted that D2 and the nmachi nes depicted therein were
publicly avail able before the priority date of the
patent in suit but maintained that the cl ai ned subject-
matter was inventive thereover and that the auxiliary
requests did not contravene Article 123 EPC
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The appel | ant requested that the decision under appea
be set aside and the patent maintained

- as granted (nmain request),

- according to claiml1l of the first auxiliary
request filed with the letter dated 8 July 1998,

- according to claim1 of the first auxiliary
request filed during the oral proceedi ngs of
12 May 1999 (called the first auxiliary request
"bis"), or

- according to the second auxiliary request filed
with the letter of 12 June 1997.

The respondent requested that the appeal be dism ssed.

Reasons for the deci sion

1

2.1

1283.D

The appeal is adm ssible.

The nmeaning of claim1 as granted (i.e. the main

request)

In the context of the present patent, a straight line
isinplicit in the word "direction"” so that the
statenent in claiml as granted (lines 54 and 55 of
colum 9 of the patent as granted) that there is "a
plurality of dies (30, 31) spaced apart in a first
direction"” neans that the dies are arranged in a
straight line.
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It follows that the slidable novenent of the die
plate 28 in said one direction referred to in
colum 10, lines 2 and 3 is a straight |ine novenent.

Anal ogously, the passage in colum 10, lines 5 to 7 of
"said die plate (28) being displaceable in a second
direction away fromsaid punch (13) in a plane of
sliding novenent of said die plate (28)" neans that
this novenent of the die plate is in a straight line in
the sane plane as the straight line of the first
direction.

The interpretations in the above section 2.1 were put
to the parties in section 3.1 of the board's

comuni cation of 4 February 1998 and accepted by the
appel lant both in the letter of 8 July 1998 (section 4)
and in the oral proceedings but not by the respondent.

Figures 3 and 4 show the first preferred enbodi nent of
the die plate displacenent nechanism The die plate 28
Is shown in a renote position fromthe punch. Because
the roller 48 is no | onger under the control plate 46,
the die plate 28 is tilted upwardly by the force of the
hel i cal spring 49 but could be pushed down manual |y
agai nst the spring force, see also colum 6, |lines 24
to 30 of the patent as granted. Thus, as set out in
claim1 in colum 10, lines 8 to 11 of the patent as
granted, the die plate is "pivotally novable in a
vertical plane when it is disposed in a position renote
fromsaid punch (13)".

In the second preferred enbodi nent of the die plate
di spl aci ng nechani sm (shown in Figures 6 to 8 and
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described in colum 6, line 31 to colum 7, |ine 17 of
the patent as granted), when the die plate 28 is pulled
rearwardly away fromthe punch, the pinion 53 is
rotated by the rack. Rotation of the pinion 53 causes
the die plate to pivot upwardly about the pivot

pin 27a. Thus pivoting comences when the die plate is
not renote fromthe punch. Figure 8 shows the die plate
inits end position renote fromthe punch but in this
position it seens that, because of the rack 51 and
pinion 53 the die plate is not "pivotally novable in a
vertical plane" (see colum 10, lines 8 to 11 of the
patent as granted).

Thus claim 1l as granted appears inconsistent with the
second preferred enbodi nent. However it is clear that
the claim (which is essentially the sane as that as
originally filed except for the two part fornm was

al ways i ntended to cover this enbodi nent. | ndeed
dependent claim?2 (as originally filed and as granted)
refers to the "die plate (28) being tiltable upwardly
as it is displaced in said second direction away from
said punch (13)" and dependent clains 3 and 4 (as
originally filed and as granted) are directed to the
first preferred enbodi nent, whereas dependent clains 3
and 5 (as originally filed and as granted) are directed
to the second first preferred enbodi nent. Mreover in
this particular instance of lack of clarity the
description and draw ngs shoul d be used to interpret
the claim(Article 69 EPC).

The board therefore concludes that the final part of
the claimneans that the die plate is pivotally novable
in a vertical plane, and is in a tilted upward position
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when in a position renote fromthe punch as a result of
the novenent in the second direction.

D2

All references are to the first side of D2.

The 05516 and 05517 nmachi nes were explained with the
hel p of the video cassette submtted before the ora
proceedi ngs and the die plates and associ at ed novenent
mechani snms brought to the oral proceedings.

These machi nes are used together, the 05516 machi ne
appl ying the hooks shown on the right-hand side of the
trousers picture in the bottomright-hand corner, and
the 05517 machi ne applying the eyes shown on the left-
hand side of the trousers picture.

The finger-shaped die plate of the 05516 machine is
connected to a slotted parallelogramlinkage. The |eft
hand | ever at the back of the parallelogramlinkage is
down to stop the parallelogramlinkage noving to the
right but due to the slot in the right hand |link the
die plate can sw ng about the front |eft hand corner of
the parallelogramto place the right hand die under the
punch. |If, instead of the left hand | ever bei ng down,
the right hand lever is down then only the left hand
di e can be swung under or away fromthe punch. If
neither lever is down then the die plate can be swing
to place either die under the punch and the die plate
can be shifted to place the other die under the punch.

The H shaped die plate of the 05517 nmachine is
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connected to a non-slotted parall el ogram|linkage. The

| eft hand | ever at the back of the parall el ogram

i nkage is down to stop the parallelogramlinkage from
nmoving to the right. The die plate can be pivoted about
a horizontal axis to place the right hand die under the
punch. |If, instead of the |left hand | ever bei ng down,
the right hand lever is down then only the left hand
di e can be noved under the punch. If neither lever is
down then the die plate can be pivoted to place either
di e under the punch and the die plate can be shifted to
pl ace the other die under the punch.

Novelty - claim1 as granted (i.e. the main request)

After exam nation of the prior art docunents on file,
the board is satisfied that none of them discloses an
apparatus with all the features of claim1l as granted.

Novel ty i s noreover accepted by the respondent.

The subject-matter of claiml as granted is thus to be
consi dered novel within the neaning of Article 54 EPC

The cl osest prior art, problemand solution - claiml

as granted (i.e. the main request)

The parties and the board agree that the starting point
for the assessnment of whether the subject-matter of
claiml1l as granted involves an inventive step is the
05516 machine of |eaflet D2.

The 05516 nachine attaches a plurality of fastener
el enrents to a garnent one at a tine and conprises a
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vertically novabl e punch and a die plate di sposed bel ow
sai d punch and having two spaced apart dies. The die
plate is arranged both to place the dies successively
in alignment with the punch and to be displ aceabl e away
fromthe punch.

The dies are spaced apart in a first direction (since
there are only two dies a straight |ine can of course
be drawn through then). However the die plate is not
slidably novable (it is sw ngably novable), the
nmovenent is not in the first direction (it is an arc
shaped novenent) and the die plate is not pivotally
novable in a vertical plane in any position (let al one
when it is disposed in a position renote fromthe
punch) .

When starting fromthe 05516 machine of leaflet D2 the
board sees the problemto be solved by the present
invention to be to ease operation and setting up of the
machi ne.

The die plate of the 05516 machine carries two dies and
t he novenent to place them successively under the punch
is arc shaped. In the present invention, on the other
hand, slidably noving the die plate along the straight
line joining the dies nmakes it easier to set up the
machine if the die spacing is altered. If there are
nore than two dies then arranging themin a straight
line and noving the die plate along this straight Iine
ensures that all dies pass accurately under the punch
and the machine can be easily set up to position the

di es successively under the punch. It may al so be
easier for the operator and achieve nore reliable
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attachnment if two separate straight |ine novenents are
made i nstead of two arc shaped novenents.

Pivotally noving the die plate in a vertical plane when
it isin a position renote fromthe punch nakes it
easier to put the garnent on the die plate and
subsequently to detach it therefrom

Thus the board considers that the features of claiml
sol ve the above nenti oned probl em

I nventive step - claiml1l as granted (i.e. the main

request)

The respondent maintains that the only difference in
claiml as granted over the 05516 machine of D2 is that
the die plate is pivotally novable in a vertical plane
when di sposed in a position renote fromthe punch. The
problem starting fromthe 05516 machine is to attach
fastener elenents with utnost ease, see colum 2,

lines 19 to 22 of the patent description as granted. In
t he 05517 machine of D2, to attach fastener elenents

W th utnost ease, the die plate is pivotally novable in
a vertical plane and it woul d be obvious for the
skilled person to add this feature to the 05516 machi ne
and so arrive at the subject-matter of claim1l as

gr ant ed.

However, as explained in section 5.2 above, the
subject-matter of claim1 as granted in fact differs
fromthe 05516 machine of D2 in nore ways than the
single way alleged by the respondent in the above
section 6.1 above.
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Firstly it nmust be exam ned whet her the conbination of
the 05516 and 05517 machi nes woul d be obvious for the
skill ed person.

The 05516 and 05517 machi nes were not used separately
but were sold and used together. There are good reasons
for having the two machi nes 05516 and 05517. Both the
hook- appl yi ng and the eye-appl yi ng operations need to
be carried out sequentially on the sanme pair of
trousers. If there were only one nulti-purpose nachine
then the automatic feeding of different parts to the
punch would be nore difficult and care woul d be needed
to put the different back plates manually at the right
time into the dies. Additionally the die plates have

di fferent purposes because the 05516 die plate is
finger-like to enter the tunnel on the right-hand side
of the picture at the bottomright-hand corner of each
side of the leaflet, whereas the 05517 die plate 28b is
nore plate-like to lay the | eft-hand side of the
trousers over. Thus a sinple conbination of the two
machi nes to nmake one mnulti-purpose nachi ne woul d not be
obvi ous and i ndeed was sonething that the respondent
did not do despite delivering such side-by-side

machi nes for nearly seven years before the priority

dat e.

The respondent however argues not about a sinple

conbi nation of the two machines but that it would be
obvious for the skilled person of add the functions of
the 05517 machine to the 05516 machi ne. The probl em
with the 05516 machine is to attach fastener el enments
with the utnost ease. It is known fromthe 05517
machi ne that to attach fastener elenents wth utnost
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ease the die plate is pivotally novable in a vertica
pl ane. Thus it would be obvious to add this feature
fromthe 05517 machine to the 05516 nmachine and arrive
at the subject-matter of claiml as granted.

However, in the position shown in D2, the finger-shaped
die plate of the 05516 machine is positioned far enough
away fromthe punch to allow the plate to enter the
trouser tunnel easily. Accordingly the board cannot see
why the skilled person would be I ed to nake the finger-
shaped die plate of the 05516 nachine pivotable in a
vertical plane. While the skilled person could have
carried out this nodification to the 05516 nachi ne, the
board cannot see that he would have carried it out (see
the decision T 0002/83, QJ EPO 1984, 265 "coul d-would
approach"). It may be added that if the person skilled
in the art were to start fromthe 05517 machine, the
board cannot see that he woul d have added a sw ngi ng
novenent to carry the H shaped die plate away from
under the punch.

Moreover, even if he had carried out the nodification
to the 05516 nmchi ne, he woul d not have arrived at the
subject-matter of claim1 as granted.

The die plate of the 05516 nmachine carries out an
arcuate novenent, fromthe position shown in D2 where
it is away fromthe punch, to a position placing one
di e under the punch. The die plate of the 05517 machi ne
inits node of applying two fasteners is pivoted, from
the position shown in D2 where it lies tilted under the
punch, about a horizontal axis to place one die under
the punch, and an arcuate novenent to place the other
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di e under the punch. The tilting novenent can take

pl ace at any tine, even when the arcuate novenent is
taking place. Thus even if the novenents of the 05516
and 05517 machi nes were conbi ned, the present invention
woul d not be arrived at, with its two |inear novenents
(which are i ndependent of each other) and the pivotal
novenent (which occurs due to the novenent in the
second direction).

It is true that an arcuate novenent can be resol ved
into a |inear conponent in one direction and a |inear
conponent in another direction but the arcuate novenent
of the machine is nerely to achieve a shifting of the
die plate in one direction, the outwards conponent of
the arcuate novenent is insufficient to nove the die

pl ate from under the punch and was not intended to do
so. Thus, in order for the die plate to be pivotable,

t he punch nust be | ocated hi gher above the plane of the
die plate than would be the case if the die plate was
pi voted only when noved wholly or partially from under
t he punch.

Thus the subject-matter of claim1 as granted is not
obvi ous fromthe docunent D2, this being the only
docunment used by the respondent agai nst the claim

The subject-matter of claim1 as granted is thus
patentable as required by Article 52 EPC. The patent
may t herefore be naintai ned based on this allowable
I ndependent claiml1l and on clains 2 to 8 which are
dependent thereon.

Consi deration of the appellant's auxiliary requests is
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t heref ore unnecessary.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the

order to maintain the patent as granted.

The Regi strar: The Chai r man:

N. Maslin C. Andries
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