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Summary of facts and subm ssi ons

2003.D

Eur opean patent No. 0 408 268 was granted on 19 January
1994 on the basis of European patent No. 90 307 427.8.

Caim1l of the granted patent reads as foll ows:

"A nmet hod of manufacturing a supporting ring (2)
conpri sing: -

supporting sheet netal (46) on an outer
support (68) of a lower die (44), said outer
support (68) providing a cutting edge;

bringing a cooperating cutting edge (60) into
contact with the sheet netal (46) to cut a blank from
the netal (46) and to hold the cut edge of the blank

formng a central aperture in the blank to provide
aring (2) formng at the inner periphery of the ring
an upstandi ng annular wall (12) surrounded by a stepped
annul ar | edge (8, 9, 10); and

on conpletion of said formation, folding the
upst andi ng annular wall (12) so as to cause the free
edge thereof to overlie the inner part (9) of the
stepped annul ar | edge (8, 9, 10);

characterised in that step of formng the centra
aperture and the upstanding wall and stepped annul ar
| edge are carried out by punching the central aperture
in the blank while urging the periphery of the bl ank
into contact with stanping surfaces (74) of the | ower
die (44) thereby to commence formation of the stepped
annul ar ledge (8, 9, 10) so that it term nates at the
inner side in an annular trough (11) which term nates

at the inner side in the upstanding annular wall (12)."
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Dependent clains 2 and 3 relate to preferred
enbodi nents of the nmethod according to claim1.

| ndependent claim4 reads as foll ows:

"Apparatus for manufacturing a supporting ring for a
contai ner closure, the apparatus conprising circular
upper and lower dies (42, 44) having tw sets of
cooperating cutting edges (60, 66, 68, 76), the sets
bei ng spaced apart radially so as to cut an annul ar

bl ank from sheet netal (46) supported by the |ower
die (44), and between said sets of cutting edges (60,
66, 68, 76) a set of cooperating stanping surfaces (64,
74) for stanping the annular blank to forma stepped
annul ar ledge (8, 9, 10, 11) termnating at its inner
side in an upstanding annular wall (12) and the | ower
die (44) having a draw portion (72) over which can be
drawn the annular blank to form a peri pheral
formation (6)."

Dependent claim5 relates to a preferred enbodi nent of

t he apparatus of claim4.

The granted patent was opposed by the present
respondents on all of the avail able grounds, nanely

| ack of novelty and/or inventive step (Article 100(a)
EPC), insufficiency of disclosure (Article 100(b) EPC)
and i nadm ssi bl e extension of subject-matter

(Article 100(c) EPC).

The prior art documents relied upon for the ground of

opposition under Article 100(a) EPC were the follow ng:
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(D1) EP-A-0 090 957

(D2) GB-A-2 022 474

(D3) EP-A-0 321 394

Wth its decision posted on 29 May 1996 the Opposition
Di vision revoked the patent in its entirety on the
ground that its subject-matter |acked inventive step
having regard in particular to docunents D1 and D3.

An appeal against this decision was filed on 24 July
1996 and the appeal fee paid at the sane tinme. The
appel lants (proprietors of the patent) requested that
the contested decision be cancelled inits entirety.

The statenent of grounds of appeal was filed on

25 Septenber 1996. Wth the statement of grounds the
appel lants submtted a set of anmended clai nms according
to a (first) auxiliary request.

Clains 1 and 4 according to this request read as

foll ows:

"1. A nmethod of manufacturing a supporting ring (2)
conpri sing: -
a) supporting sheet netal (46) on an outer
support (68) of a lower die (44), said outer
support (68) providing a cutting edge;
b) bringing a co-operating edge (60) into contact
with the sheet netal (46) to cut a blank fromthe neta
(46) and to hold the cut edge of the bl ank;

2003.D
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c) formng a central aperture in the blank to
provide a ring (2) conprising a peripheral flange (6) a
frustoconical wall (7) depending fromthe interior of
the flange, a stepped annular |edge (8, 9, 10) and an
upstandi ng annular wall (12) at the inner periphery of
the ring; and

d) on conpletion of said formation, folding the
upstandi ng annul ar wall by curling the wall (12)
outwardly so as to cause the free edge thereof to
overlie the inner part (9) of the stepped annul ar
| edge (8, 9, 10); characterised in that the step (c) of
formng the central aperture and the upstandi ng wall
and stepped annul ar | edge is carried out by punching
the central aperture in the blank while urging the
peri phery of the blank into contact wth stanping
surfaces (74) of the lower die (44) thereby to conmence
formation of the stepped annul ar |edge (8, 9, 10) so
that it termnates at the inner side in the upstandi ng
annul ar wall (12), the steps a), b) and c) being
carried out in a single punch operation and in a single
tool set, step d) being carried out in a second tool

set.

"4. Apparatus for carrying out the nethod of

manuf acturing a supporting ring for a contai ner closure
according to claiml1, the apparatus conprising a single
tool set conprising circular upper and | ower dies (42,
44) having two sets of co-operating cutting edges (60,
66, 68, 76), the sets being spaced apart radially so as
to cut an annul ar blank from sheet netal (46) supported
by the |ower die (44), and between said sets of cutting
edges (60, 66, 68, 76) a set co-operating stanping

surfaces (64, 74) for stanping the annular blank to

2003.D Y A
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forma stepped |ledge (8, 9, 10) termnating at its

i nner side in an upstandi ng annular wall (12) and the
| ower die (44) having a draw portion (72) over which
can be drawn the annul ar blank to form a peripheral
formation (6), whereby the cutting, stanping and
drawing are carried out in a single punch operation

using a single tool set.”

Wth a counterstatenent received on 11 April 1997 the
respondents objected inter alia to the terns of
claims 1 and 4 of the auxiliary request under
Articles 123(2) and (3) EPC. As a consequence the
appel lants submitted on 25 July 1997 a set of clains
according to a second auxiliary request, of which
clains 1 and 4 read as foll ows:

"1. A nethod of manufacturing a supporting ring (2)
conpri si ng:

a) supporting sheet netal (46) on an outer
support (68) of a lower die (44), said outer support
(68) providing a cutting edge;

b) bringing a co-operating edge (60) into contact
wth the sheet netal (46) to cut a blank fromthe
metal (46) and to hold the cut edge of the blank;

c) formng a central aperture in the blank to
provide a ring (2) conprising a peripheral flange (6),
an annular wall (7) depending fromthe interior of the
fl ange, a stepped annul ar | edge (8, 9, 10) and an
upst andi ng annul ar wall (12) at the inner periphery of
the ring; and

d) on conpletion of said formation, folding the
upstandi ng annular wall (12) to forman outwardly

directed curl (11) so as to cause the free edge thereof

2003.D Y A
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to overlie the inner part (9) of the stepped annul ar
| edge (8, 9, 10);

characterised in the step ¢c) of formng the central
aperture and the upstanding wall and stepped annul ar
| edge is carried out by punching the central aperture
in the blank while urging the periphery of the bl ank
into contact with stanping surfaces (74) of the |ower
die (44) thereby to commence formation of the stepped
annul ar ledge (8, 9, 10) so that it termnates at the
inner side in an annular trough (11) which term nates
at the inner side in the upstanding annular wall (12),
the steps a), b) and c) being carried out in a single
punch operation and in a single tool set, step d) being

carried out in a second tool set."”

"4. Apparatus for carrying out the nmethod of

manuf acturing a supporting ring for a container closure
according to claim1, the apparatus conprising a single
tool set conprising circular upper and | ower dies (42,
44) having two sets of co-operating cutting edges (60,
66, 68, 76), the sets being spaced apart radially so as
to cut an annul ar blank from sheet netal (46) supported
by the lower die (44), and between said sets of cutting
edges (60, 66, 68, 76) a set co-operating stanping
surfaces (64, 74) for stanping the annular blank to
forma stepped annul ar | edge (8, 9, 10) term nating at
its inner side in an annul ar trough (11) which
termnates at the inner side in an upstandi ng annul ar
wall (12) and the |lower die (44) having a draw

portion (72) over which can be drawn the annul ar bl ank
to forma peripheral formation (6), whereby the
cutting, stanping and drawing are carried out in a

si ngl e punch operation using a single tool set.”

2003.D Y
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A/ On 26 Septenber 1997 the Board, in accordance with the
auxiliary requests of both parties, issued a sumons to
oral proceedings to take place on 9 July 1998.

In a comuni cation pursuant to Article 11(2) RPBA
acconpanyi ng the summons the Board inter alia stated
its provisional opinion that the subject-matter of
granted claim 1l was novel, that the objection under
Article 100(b) EPC had been adequately dealt with in

t he contested decision and that the original objection
under Article 100(c) EPC against granted claim5 could
not be understood. It was al so pointed out that the
enbodi mrent of Figure 7 of the patent specification did
not fall within the scope of granted claim1.

VI, On 29 June 1998 the appellants infornmed the Board that
they woul d not be represented at the oral proceedings
and requested a decision on the basis of their witten

subni ssi ons.

VIIl. At the oral proceedings on 9 July 1998 the respondents
requested that the appeal be dism ssed and that the
costs for the oral proceedi ngs be apportioned in their
favour.

I X. The witten subm ssions of the appellants can be

summari sed substantially as foll ows:

The technical problemw th which the clained invention
was i nvol ved was the devel opnent of a nethod and
apparatus for the efficient manufacture of a supporting
ring as disclosed in docunent D1. In particular, the

aimof the invention was to reduce the nunber of

2003.D Y A
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separate tool sets necessary for form ng the supporting
ring. Conventionally, each of the cutting and form ng
steps had been perforned separately. According to the

i nvention, however - particularly as now clarified in
the clains of the auxiliary requests - all of the
cutting and formng steps were perfornmed in only two

t ool sets.

The Opposition Division had based its negative finding
on inventive step on a hindsight conbination of
docunents D1 and D3. It was true that the latter
docunent di scl osed a nmethod of form ng a supporting
ring which involved the use of a single tool set.
However, the formof that supporting ring bore no
relationship to that of the one with which the

i nventi on was concer ned.

I n support of their requests the respondents put
forward substantially the foll owm ng argunents:

The reason that docunent D1, which showed a nunber of
advant ageous constructions of supporting ring, was
silent about how to nmake them was that the person
skilled in the art knew very well how to do this. It
was a trivial engineering consideration to reduce as
far as possible the nunber of form ng stations
necessary to produce the supporting ring from sheet
metal stock. For the type of ring shown in docunent D3
the whol e operation could be perforned in one tool set.
For the ring known from docunent D1, with which the
claimed invention was involved, two tool sets were
requi red as a consequence of the different geonmetry but

neverthel ess the same, very basic, principles were

2003.D Y
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i nvol ved. The use of the term"while" in claim1 of al
requests suggested that two specified steps were
performed sinmultaneously. This was, however, a
technical inpossibility and it was clear fromthe
description that in fact the two steps occurred
sequentially. The same sequence of steps could be found
in both docunments D2 and DS.

By leaving their withdrawal fromthe oral proceedings
so late, the appellants had deprived the Board of the
opportunity of cancelling them which would have saved
t he respondents the costs of attending them It was
therefore equitable that these costs be apportioned to

t hem

Reasons for the decision

1. The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

2. Background to the claimed invention; state of the art

In general ternms the contested patent is concerned with
t he manufacture of a supporting ring which in use is
provided with a peel abl e di aphragm sealing the central
aperture of the ring, the ring being attached to the
open end of a container body to forma closure. Each of
t he docunents D1, D2 and D3 relate to supporting rings

of this basic type

2003.D Y
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More particularly, the clainmed invention is directed to
t he manufacture of a supporting ring of a configuration
such as shown in Figures 3 or 4 of docunent D1. In this
configuration the internal cut edge of the blank is
folded or curled back outwardly to |lie against a

st epped annul ar | edge. The fol ded back portion provides
part of the bonding zone for the diaphragm the other
part being provided by the radially outer part of the
stepped annul ar ledge. In this way, the cut edge is
seal ed fromthe atnosphere and the contents of the
container. No precise instructions as to the

manuf acture of the supporting rings are to be found in
t he docunent other than the statenent that they are
punched out of a sheet and then forned by deep-draw ng
or stanping.

The configuration of the supporting ring of docunent D2
is generally simlar to that discussed inmediately
above with the exception that the annul ar | edge agai nst
whi ch the innernost edge portion of the ring is fol ded
back is not stepped. As a result the diaphragm can only
be bonded to this folded back portion so that the cut
edge of the blank, although shielded fromthe contents
of the container, is open to the atnosphere. Wth
reference to Figure 1, the docunent describes a
sequence of steps for formng the ring froma sheet of
stock material. After first cutting a circular blank
fromthe sheet, the rimof the blank is then shaped by
deep-drawing into a flat-lying "S" configuration, with
an outernost downwardly open rimflange portion

adj acent an upwardly open channel portion. The central
opening is then punched out of the blank and thereafter

the innernost portion is straightened out into an

2003.D Y A
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upstandi ng vertical position by deep-draw ng
concomtantly with the formation of a part-circular
trough between the bottom of the channel and the now
upstandi ng i nnernost portion of the ring. Finally the

i nnernost portion is folded outwardly about the part-
circular trough to lie over the bottom of the channel.
No tools for perform ng these operations are disclosed
so that it is not clear whether each step is associated
wWith a separate specific tool set.

The supporting ring disclosed in docunent D3, |ike that
of document D1, also has an inner cut edge which is
protected fromboth the atnosphere and the contents of
the container. This is however achieved in a different
way. In docunent D1 the portion of the ring to which
the diaphragmis attached is forned by rolling up the
inner portion of the ring to forma circular bead with
the cut edge lying inside it and then flattening the
bead to give a di aphragm attachnent | edge conpri sing
three thicknesses of material. Figures 2 to 7 show how
the ring is cut and formed froma sheet of material in
a single punch operation. In particular, after punching
out a circular blank, formation of an attachnent fl ange
and punching out the central aperture (Figures 2, 3 an
4), the inner portion is extended by deep-drawing to
forma depending wall (Figure 5) the bottom end of
which is then subject to the rolling up and fl attening

steps (Figures 6 and 7) nentioned above.

Main request

Granted claiml sets out in its preanble the nethod

steps inplicit to the manufacture of a supporting ring

2003.D Y A
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as disclosed in Figures 3 or 4 of docunent Dl. The
characterising clause of the claimrequires that the
step of punching out the central aperture in the blank
is perfornmed "while" the periphery of the blank is
urged into contact with stanping surfaces "thereby to
commence" formation of the stepped annul ar | edge. The
use of the term"while", which as generally understood
woul d require sinultaneity, has been the subject of
consi der abl e di scussi on between the parties and forned
the basis of the original objection under

Article 100(b) EPC. The difficulty arises fromthe fact
that it is clear fromthe description of the preferred
enbodi nent, see lines 42 and 43 of page 5 of the patent
specification, that the punching step is conpl et ed,

al beit a fraction of a second, before the stanping and
drawi ng step begins. In the Iight of the description
the Board is therefore of the opinion that the term
"while" in claiml1l has to be understood as neani ng
substantially sinultaneously, in particular in the
specific context that the stanmping and draw ng step
follows i Mmedi ately on the punching of the central
aperture in the blank in a single operation of the tool
set. It is therefore this interpretation of the claim
t hat nust be used when assessing novelty and inventive

st ep.

This interpretation of the claimalso disposes of the
obj ection under Article 100(b) EPC, since there is no
doubt that the invention when so understood has been

sufficiently disclosed to enable if to be perforned.

In the course of the proceedings the respondents

initially disputed the novelty of the subject-matter of

2003.D Y A
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granted claiml1l with respect to docunent Dl1. At the
oral proceedi ngs however they concentrated their
attack, rightly in the view of the Board, on |ack of

i nventive step since docunent D1, although it clearly
di scl oses a supporting ring having all the physi cal
characteristics of the ring set out in granted claiml1,
does not disclose, either explicitly or inplicitly, a
nmet hod of manufacturing that ring which involves the
two substantially sinultaneous steps nentioned in the
characterising clause of the claim Nevertheless the
Board is satisfied, particularly on the evidence of
docunent D3, that the person skilled in the rel evant
art was well aware that punching and draw ng steps
coul d be perfornmed substantially sinultaneously in a
single tool set and that he would self-evidently take
this possibility into account when setting out to
devel op a quick and efficient nmethod for manufacturing
a supporting ring such as shown in Figures 3 or 4 of
docunent Dl1. The fact that in docunent D3 the punching
step is followed by the formation of a dependi ng
annul ar wall, whereas according to granted claim1l it
is an upstandi ng annul ar wall surroundi ng an annul ar

| edge which is formed, is a nere design consideration
whi ch, given the general principles involved, is of no
great significance. Indeed, in the "enbodi nent" of
Figure 7 of the patent specification, which is not
actually covered by claiml, it is a dependi ng wall

rat her than an upstanding wall which is forned,
indicating that no real technical difference was seen
bet ween these two possibilities at the manufacturing

| evel .

As a consequence of the above, the Board has reached

2003.D Y A
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the conclusion that the subject-matter of granted

claiml1 was obvious for the person skilled in the art
and accordingly lacks inventive step (Article 56 EPC)
The main request of the appellants nmust therefore be

r ef used.

First and second auxiliary requests

Claim1l of the first auxiliary request omts the
feature of granted claim1l that the stepped annul ar
| edge termnates at the inner side "in an annul ar
trough which termnates at the inner side" in the

upst andi ng annul ar wal | .

A correspondi ng objection under Article 123(3) EPC
together with sonme objections under Article 123(2) EPC
were raised by the respondents in their
counterstatenent of 11 April 1997, whereupon the
appellants filed the clains according to the second
auxiliary request in which all the objections were
dealt with. The appellants did not however w thdraw
their first auxiliary request which nust therefore be
dealt with by the Board and accordingly is refused on
the basis that its claiml1l infringes Article 123(3)
EPC.

No objections under Articles 123(2) or (3) EPC apply to
claim1l of the second auxiliary request. In conparison
wth granted claim1 it has now been specified that al
of the steps (a), (b) and (c) apart fromthe outward
folding of the upstanding wall are perforned in a
singl e punch operation in a single tool set, with the

folding step (d) being perfornmed in a second tool set.

2003.D Y A
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The formof the ring has al so been nore closely defined
as conprising a peripheral flange with an annul ar wal |
depending fromthe interior of the flange and the

fol ding operation of the upstanding wall has been
defined as producing an outwardly directed curl. Since
all of these features of the ring are known per se, the
guestion of inventive step of the subject of the claim
comes down to whether it was obvious for the person
skilled in the art to conbine steps (a), (b) and (c)
into a single punch operation and to use a second t ool
set for step (d). In general terns the person skilled
inthe art wll strive for reasons of speed and
efficiency to conbi ne, where the geonetry of the
supporting ring allows it, as many steps as possible
into a single punch operation, thus avoiding transfers
of the blank between different working stations. The
geonetry of the supporting ring of docunent D3 all ows
all of the steps necessary to produce it from sheet
metal to be performed in one tool set. Wth the
geonetry of the supporting ring set out in claiml,
however, where space is required to received the
outwardly fol ded upstanding wall it is nore conveni ent
to separate the partly forned ring fromthe first too
set at this stage and to performthe folding operation

in a second tool set.

Thus the Board is of the opinion that the subject-
matter of claim 1l according to the second auxiliary
request also |acks inventive step so that this request

must |ikew se be rejected.

Costs

2003.D Y A
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The Board can see no reason in the present case for
departing fromthe normal rule that each party shoul d
bear its own costs (Article 104 EPC). The prem se of

t he respondents that the Board did not have sufficient
time to consider cancelling the oral proceedi ngs once

t he appellants had said they would not be attending is
incorrect. In fact, the period of 10 days involved gave
the Board anple tinme to cone to the conclusion that the
oral proceedi ngs shoul d go ahead.

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The request of the respondents for apportionnment of

costs is rejected.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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