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Summary of Facts and Subm ssi ons

The appeal is fromthe decision of the Qpposition

Di vision to revoke European patent No. 0 284 181. The
deci si on was based on two sets of anended clains filed
on 19 January 1996 for different contracting states.
The broadest independent claimis claiml for the
contracting states AT, CH ES, GR LI and SE, which
reads as foll ows:

"A process for treating industrial exhaust gas

contam nated wth h(& at 200 to 600°C with anmmoni a over
a porous crystalline siliceous material having a pore
size of at least 5 AU (0.5nn characterized by use of
a crystalline material having a Dynam c Response | ndex
(DRI') above 25, which Index has been determ ned by
contacting the crystalline material with gas containing
1 mol % NO,, 5 mol % NH;, and 0.75 nmol % O, in nitrogen at a
tenperature of 343°C and a gas hourly space velocity of
6000/ hr, the Index being calculated fromthe relation
DRI = 100 x t,s/t. wherein t, is a reference tine
constant equal to 4 mnutes and t. is a tinme constant
for the crystalline siliceous nmaterial."

Claim1 for the other designated Contracting States
only differs therefromby the addition of the
definition of t. in agreenent with the description.

. The Opposition Division held that the anmendnents
satisfied the requirenents of Article 123 EPC and t hat
the anended clainms 1 were clear within the neani ng of
Article 84 EPC. It was further indicated that the
i nvention was sufficiently clear and conplete to be
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carried out by a person skilled in the art (Article 83
EPC). The Opposition Division found, however, that the
subject matter of claiml1 of both sets of clains |acked
novelty over

D1: DE-A-2 912 269.

It was argued that said docunent disclosed the use of
the sodiumformof the zeolite ZSM5 in a process of
reduci ng NQ, i n exhaust gases with amonia, and that,
according to exanple 6 of the patent in suit, such
zeolites have a DRI of 100.

Wth the statenent of the grounds of appeal the
appellant filed two alternative sets of clainms 1 to 5,
one for each group of contracting states as an
auxiliary request. The appellant essentially argued
that D1 neither explicitly nor inplicitly disclosed the
use of a zeolite having a DRI above 25.

The appel |l ant requested that the decision under appea
be set aside and the patent be maintained in al
designated states with the clains filed on 19 January
1996 or alternatively to maintain the patent in all the
designated states with the clains filed with the
statenent of grounds.

In response to a comruni cation of the Board the
appel | ant requested that if the Board would cone to the
concl usion that the subject natter of either the main
or auxiliary request was novel the case be remtted to
the first instance for further prosecution in order to
have the first instance decision on inventive step.
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The respondent did not file any subm ssions in the
appeal proceedings.

Reasons for the Deci sion

1

2.1

1791.D

The appeal is adm ssible.
Mai n request

The only ground nentioned in the contested decision for
revoking the patent in suit was |ack of novelty over
D1. This docunent discloses a process for treating

i ndustrial exhaust gas contam nated with h[& at 200 to
500°C with ammoni a over an al uninosilicate nol ecul ar
sieve with a pore dianeter of at least 0.6 nm The
catal yst is present on the surface of a honeyconb
structure of anorphous alumna-silica. Synthetic
nordenit is the preferred zeolite but high silica ZSM5
is also said to be suitable (pages 25 to 27).
Specifically disclosed is a catal yst conprising 29%
ZSM 5, obtained by treating 39.3 g of an anorphous

al um na-silica honeyconb structure under hydrotherm
conditions with 7 g NaOH, 45 ¢

t et rapr opyl ammoni unbrom de (TPAB) and 210 ml water

foll owed by washing with water and drying. This exanple
was presented to denonstrate the formng of ZSM5 on
the surface of an anorphous al um no-silica honeyconb
structure (page 23). D1 does not indicate that this
product is used as catalyst in a process for the
reduction of NQ in flue gases. In fact, wthout

nodi fication, such a product cannot be used for said
pur pose since it contains a substantial anount of
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t et rapr opyl ammoni um ( TPA) and wat er, which have to be
renoved before use. D1 further discloses that for use
of the catalyst in a process for the reduction of NQ in
flue gases in the presence of ammonia the acid form of
the zeolite is generally used (page 25, second
paragraph). D1 does not disclose in detail how the acid
formis prepared but discloses in general terns that
unwant ed cations which are present as a result of the
synthesi s can be replaced by nore appropriate cations
by an ionic exchange process (page 21). It is however
generally known in the art to prepare the acid form of
ZSM5 by ion exchange of the as-prepared TPA-formw th
ammoni umions and to cal ci ne the exchanged product to
renove ammonia and water. D1 is silent about the DRI -

i ndex of the zeolites.

According to the contested decision, the activated ZSM
5 in the above-nentioned exanple of D1 is in its sodium
form Because according to exanple 6 of the patent in
suit the sodiumformof ZSM5 had a DRI of 100, it was
concl uded that the product of said prior art exanple

al so had a DRI of 100. The Board does not exclude that
said prior art product after activation will contain
sonme sodiumions but this does not nean that it is in
Its sodi um exchanged formas indicated in exanple 6 of
the patent in suit. In the ZSM5 structure of the
product of said prior art exanple the predom nant
cation is TPA which forns the cations in the crystal
lattice of ZSM5 during its formation. In order to
obtain the ZSM5 in its sodiumform the as prepared
ZSM5 nmust be ion exchanged with sodiumions. DI,
however, does not disclose such a treatnent but
proposes to use the activated acid formas denox
catalyst. As indicated earlier under item 2.1 above, to
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obtain such an activated catal yst the TPA contai ni ng
product obtained in the hydrothermal treatnent is ion
exchanged wth anmoni a and then cal cined. The resulting
product woul d correspond to the catal yst of exanple 1
of the patent in suit, having a DRI index of 6. The
conpositions of both the as-prepared form and the
activated formof the ZSM5 contai ni ng product of D1
are therefore essentially different fromthe product of
exanple 6 of the patent in suit. There is thus no basis
for the assunption that D1 discloses ZSM5 wth a DR
above 25. The novelty objection on which the contested
decision is based is therefore not founded.

3. Since not all the objections raised by the opponent
have been dealt with in the contested decision, in
particul ar not the inventive step objections, the Board
considers it appropriate to use its power under
Article 111(1) EPC to remt the case to the first
i nstance for further prosecution, in accordance with
the appellant's request.

4. Since further prosecution can be based on the clains
according to the main request, there is no need to
di scuss the auxiliary request here.

O der

For these reasons it iIs decided that:

1. The deci si on under appeal is set aside.

2. The patent is remtted to the opposition division for
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further prosecution.

The Regi strar: The Chai r man:

S. Hue R Spangenber g
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