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Summary of Facts and Subm ssi ons

1794.D

Eur opean Patent No. 0 323 049 based on application
No. 88 311 431.6 was granted on the basis of a set of
10 cl ai ns.

| ndependent claim1 reads as foll ows:

"1. Denture cleansing tablet conprising an inorganic
persalt bl eaching agent, an organi c peroxyacid bl each
precursor and a solid base material which conprises at

| east one al kali netal carbonate or bicarbonate and at

| east one non-toxic, physiologically-acceptable organic
acid and which in the presence of water rel eases carbon
di oxi de with effervescence, and wherein the organic

per oxyaci d bl each precursor is selected from

pol yacyl at ed al kyl enedi am nes and carboxylic esters
havi ng the general fornmula AcL wherein Ac is the acyl
noi ety of an organi c carboxylic acid conprising an
optionally substituted, linear or branched G- C, al kyl
or al kenyl moiety or a G-GCy al kyl -substituted aryl
noiety and L is a | eaving group, the conjugate acid of
which has a pKa in the range from4 to 13, and wherein
are excluded denture cl eansing tablets which
additionally conprise a polyneric fluorocarbon binder.”

Opposition was filed against the granted patent by the
appel l ant. The patent was opposed under Article 100(a)
EPC, for lack of inventive step.

The foll ow ng docunents, cited during the proceedi ngs
before the Opposition Division and the Board of Appeal,
remai n rel evant for the present decision:
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(2) EP-A 0151203

(11) Reiniger & Wascher, XXXVI, Heft 9/83, S. 21-27

(15) "Bl eaching, The Search for Witeness", Ben
M I w dsky, Household & Personal Products |ndustry,
Novenber 1982

L1l The deci sion of the Opposition Division of 25 June
1996, posted on 11 July 1996, established that the
subject-matter of the patent in suit as granted net the
requi renents of Article 52(1) and 56 EPC over the
avai | abl e prior art docunents, inter alia docunents (2)
and (11), and that the opposition had to be rejected
under Article 102(2) EPC

The argunents in the decision may be sunmarised as
fol | ows:

Wth respect to docunent (2), which was regarded as
representing the closest state of the art, the problem
underlying the patent in suit was to provide a denture
cl eansing tabl et which cleaned nore rapidly and which
was nore efficacious on plaque, nucil ageneous and
bacterial deposit.

Thi s probl em was sol ved by the distinguishing feature
over (2) ie the presence of an organic peroxyacid
bl each precursor in the clained conpositions.

The Opposition Division concluded that the above

sol uti on was not obvious over the avail able prior art
for the foll ow ng reasons:

1794.D N
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Al t hough (11) disclosed that free peracetic acid was
used for cold sterilisation of dentures, it was silent
about the use of an organic peracid bl each precursor
(such as TAED) for the cl eansing of dentures. Mbreover,
the Opposition Division was of the opinion that the
efficiency of a peroxyacid in its free form cannot be
used to predict the efficiency of a peroxyacid bl each
precursor especially when it was applied for a

di fferent purpose, ie denture cleansing instead of

| aundry washi ng.

Referring to (11), wherein it was disclosed that the
results concerning the efficiency for sterilisation
purposes in the field of nedicine and food technol ogy
of the bl eaching agent peracetic acid could not be used
to predict the efficiency in the treatnent of |aundry,
the Opposition Division considered that the efficiency
of the bl eaching agents cited in the docunents rel ating
to detergents was not predictable for the treatnent of
dent ur es.

Al t hough the parties failed to denonstrate any

di fferences or absence of differences in the deposits
formed in the nouth and in laundry, the Qpposition

Di vi sion was convi nced that, due to the different
conditions in both substrates, a different kind of
deposit shoul d occur.

Mor eover, the Qpposition Division noted that |aundry
washi ng conpositions were used at higher tenperatures
(40-95°C) than denture cl eansing conpositions (0-40°C),
whi ch confirnmed that the skilled person would not have
conbi ned the teachings in the field of |aundry washing
with those in the field of denture cleansing as he had
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no hint to use a peroxyacid bl each precursor in a
conposition usually applied at | ow tenperature.

Finally, the Opposition Division considered that the
period of tinme which had el apsed between the disclosure
of the use of the organic peroxyacid bl each precursors
in laundry washi ng conpositions and their use in
denture cl eansing conpositions according to the patent
in suit (ie alnpst one decade), was relatively |ong,
taking into account the rapidly developing field of
denture cl eansi ng.

The appel | ant (opponent) | odged an appeal against this
deci si on.

Oral proceedings were held before the Board on 10 June
1999

The appel | ant nmai ntai ned the grounds of opposition
under Article 100(a) EPC as to the lack of inventive
step of the patent-in-suit.

For the assessnent of inventive step the appellant
submtted that the subject-matter of the patent in suit
was obvious in the light of the available prior art for
the foll ow ng reasons:

Docunent (11) disclosed that free peracetic acid was
used for the owtenperature sterilisation of dentures.
It noreover disclosed that activators containing acetyl
groups reacted with househol d bl eaching agents to form
peracetic acid and that they were therefore | ow
tenperature bl eaching and sterilising agents. Therefrom
t he appel |l ant deduced that it was obvious for the
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skill ed person, a chem st having know edge in the field
of cl eansing conpositions, to replace the free
peracetic acid used for the cleansing of dentures by
activators such as TAED.

The appel | ant di sagreed with the findings of the
Qpposition Division that the efficiency of the free
peroxyacid could not be used to predict the efficiency
of a peroxyacid bl each precursor.

He contended that the skilled person had no reason to
doubt the efficiency of a peroxyacid bl each precursor
such as TAED since (11) (page 21, columm 3, |ast
paragraph to colum 4, first paragraph) taught that
these activators generated peroxyacid in situ. He would
t heref ore expect the sane properties once the

per oxyaci d was forned.

The appel | ant pointed out that, contrary to the
Qpposition Division's findings, it was clear from
docunent (11)(page 21, third colum, third paragraph,
second sentence: from40°C) that activators for

i norgani ¢ peroxi de conmpounds were enployed at | ow
tenperature as wel | .

As regards (15)(page 60, right-hand colum, first and
si xth paragraphs), the appellant stressed that, also
fromthis docunent, it was obvious to the skilled
person that perborate plus activator should be enpl oyed
for denture cleansing at | ow tenperature.

As further evidence to show that the person skilled in
the art woul d have considered not only the prior art in
the area of denture cleansing tablets but also prior
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art in the area of laundry detergents, further
docunents in which both fields were connected were
i ntroduced into the appeal.

The respondent (patentee) contested these argunents.

As background, the respondent explained that denture
pl aque is characterised by a conpl ex and sonewhat
variable mcro flora of germ organi sns. He concl uded
that, for the reasons given in the opposition decision
and in particularly in the light of the striking
differences in the product form types of deposit and
i n-use conditions between denture cl eansing and

| aundry, the conbination of the prior art (2) with a
docunent fromthe field of |aundry washing woul d not
have been envi saged by the skilled person in order to
solve the problem of the provision of a denture

cl eansi ng tabl et which was nore efficacious in killing
pl aque-rel ated m croorgani sns and which was at the sane
time safe, convenient, practical and stable during
manuf acture, storage and use. This was highlighted by
the fact that although activators were known in the
field of laundry washing as early as 1960, nobody ever
envi saged their use in the field of denture cleansing.

The respondent further contended that even if the
skill ed person had consulted the laundry art he woul d
not have expected TAED to be effective in denture

cl eansers because of the striking differences between
denture cleansing and | aundry detergent situations such
as different in-use conditions (different tenperature
and pH range), product form (tablet instead of granule)
and type of deposits (eg pathogen yeasts such as
Candi da speci es).
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As regards the rel evance of docunment (11), the
respondent was of the opinion that it did not in fact
contain any hint at the use of compounds such as TAED
in the treatnent of dentures. On the contrary, the
skill ed person would have been diverted from using any
activator for perborate in a cleansing denture tablet
as he woul d expect the reaction generating the active
peracetic acid to be inadequately slow to provide a
satisfactory antimcrobial effect within the short tine
range usual in denture cleansing ((11) page 21,

colum 3, last sentence to colum 4, first paragraph).

Concerning the remai ni ng docunents, the respondent

poi nted out that none of these docunents contained any
suggestion that acyl activators such as TAED woul d be

useful as activator in a denture cleansing tablet for

providing a significant germkill in the cold to

| ukewar m t enper at ure ranges.

The appel | ant requested that the decision under appea
be set aside and that the patent No. 0 323 049 be
r evoked.

The respondent requested that the appeal be dism ssed
and that the patent be nmaintained.

Reasons for the Deci sion

1

2.

1794.D

The appeal is adm ssible.

The Opposition Division exan ned the novelty of the
subject-matter of the patent in suit on its own notion
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according to Article 114(1) EPC. It cane to the
conclusion that the available prior art did not
di scl ose the subject-matter of the patent in suit.
Novelty has not been contested by the appellant.

The Board has no reason to depart fromthese findings.

It remains to consider in the present decision whether
or not the subject-matter of Claim1 involves an

i nventive step within the neaning of Articles 52(1) and
56 EPC.

As acknow edged by the parties, the Board, considers
docunent (2), which also deals with anti-plaque denture
cl eansing tablets, as representing the closest state of
the art.

Docunent (2)(page 16, line 8 to page 19, |ine 25)
descri bes effervescent denture tablets conprising

I norgani ¢ persalt bl eaching agents (perborate,
persul fate) and an effervescent solid base materi al
(sodi um car bonat e/ bi carbonate and citric acid)
according to claim1 of the patent in suit.

The tabl ets according to docunment (2) possess anti -
pl aque activity as well as good cl eansi ng, bl eaching,
di sinfecting and anti bacterial properties (page 1,
lines 3 to 6).

In relation to (2), the problemunderlying the patent
in suit can be seen in the provision of a denture

cl eansi ng tabl et having an i nproved cl eansing activity.

The Board notes that the formulation of this problemis
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not in contradiction to the respondent’'s point of view
when anal ysing what is really achieved by the teaching
of the patent in suit over that of docunent (2)
(point VII, second paragraph, second sentence).

Havi ng regard to the worked exanples of the patent in
suit, the Board is satisfied that the probl em has been
pl ausi bly sol ved by the denture conposition of claim1l.
This was not contested by the appellant.

The question to be answered is thus whether the
proposed sol uti on was obvious for the skilled person
faced with the problem defined above in the |ight of
the prior art docunents, inter alia docunents (2), (11)
and (15).

Contrary to the effervescence denture tablet of the
patent-in-suit, the effervescent denture tablets

di sclosed in the closest prior art (2) do not contain
organi ¢ peroxyaci d bl each precursors ie acyl activators
such as TAMD (tetraacetyl net hyl ene di am ne) or TAED
(tetraacetyl et hyl ene di am ne).

The skilled person is however clearly taught in
docunent (15) (page 60, right colum, first paragraph
under "Activators for Perborate"), cited during the
appeal proceedi ngs as the background art of

docunent (11), that the bleaching activity of perborate
can be inproved by adding TAMD i e an organi c peroxyacid
bl each precursor according to claim1l of the patent-in-

suit.

In fact (15) teaches that the bl eachi ng agent perborate
has a di sadvantage since it |iberates active oxygen
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slowy at |low tenperature and that therefore in order
to achieve rapid bleaching at |ow tenperature an
organi ¢ peroxyaci d bl each precursor has to be added.

Accordingly, the skilled person wishing to inprove the
cl eansi ng properties of the perborate containing

ef fervescent denture tablets of (2) which are used at

| ow tenperature ie 37°C (page 21, paragraph 2, second
sentence) woul d inevitably consider organic peroxyacid
bl each precursors such as TAMD as a neans of solving
this problem

In view of the above it is concluded that the subject-
matter of claim 1 does not involve an inventive step.

The mai n argunent rai sed by the respondent was that the
prior art was silent about the use of acyl activators
in denture cleansing tablets for inproving

antim crobial activity.

In that respect the conparative experinents filed
during the proceedings the letter of 15 May 1996
denonstrated that the acyl activator TAED contai ni ng
denture cleansing tablets of the patent-in-suit
provided significantly greater |evels of kill of the
pat hogen yeast Candi da al bicans (ie an inprovenent of a
factor of 100) as well as significantly increased rate
of germkill versus an equival ent non TAED fornul ati on.

The Board agrees with these subm ssions. However, the
Board takes the position that the teaching of docunent
(15) creates a "straightforward" situation for the
skill ed person as expl ained under 2.1. Accordingly, the
i nproved antim crobial effect cannot substantiate an
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inventive step as it has been achieved inevitably on
the basis of an obvious neasure that the skilled person
woul d have taken in any case since it |eads to other
predi ct abl e advantages ie i nproved bl eaching at | ow
tenperature, the nore so because both effects

(bl eaching and m crobicide) are in fact achieved

simul taneously by the sanme agent ie active oxygen.

In that respect, the skilled person in the present case
may be expected to have good know edge of the field of
cl eansing in general.

Therefore, the skilled person is well aware of
publ i cati ons concerni ng bl eaching in general such as
(15) and (11). The question whether he woul d consult
the laundry art in order to solve a problemin the
field of denture cleanser tablets is therefore

i rrel evant.

The appel | ant pointed out that the |long period of tine
that el apsed between the first publication relating to
the use of organic peroxyacid bl each precursors for

| aundry conpositions (see docunent (15) referring back
to a congress held in 1964) and the present patent
(priority date of 3 Decenber 1987) was that TAED was
not avail able on the market before 1980.

The respondent did not contest this information and the
Board can accept this as a plausible explanation of the
del ay in using organic peroxyacid bleach precursors for
denture cl eansi ng conpositions.

Whereas it is true that docunent (11) is in fact silent
about any precise tine requirenents as regards the
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di sinfection action of the perborate/ TAED system the
Board remai ns convinced, in the absence of concrete
evi dence for a technical prejudice, that the skilled
person would in any case try to use an acyl activator

in the effervescent tablet according to (2).

The problemthat the pH range of 7 to 8 of denture

cl eansing solutions did not allow an efficient reaction
bet ween perborate and acyl activator such as TAED was
al ready known to be overcone by the use of an

ef fervescent systemin the tablets before the priority
date of the patent in suit.

The sane applies nutatis nmutandis to the question

rai sed by the respondent concerning the solubility
problemlinked to the use of the water insoluble TAED
as activator. It is, noreover, stressed that the
subject-matter of claiml1l is not restricted to TAED.
Accordingly, these points are irrelevant as far as

ot her activators such as TAVD are concer ned.
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
E. Gorgmaier U Oswald
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