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Summary of Facts and Submn ssions

1816.D

Eur opean patent No. 0 482 102 was granted with a set of
cl aims consisting of an independent claim1l for an
apparatus and clains 2 to 4 depending thereon. Caiml
reads as foll ows:

"Apparatus for dissolving a granulate, primarily a
predeterm ned quantity of ferrous sul phate granul ate,
With water, conprising a tank, a filler hole for

i ntroduci ng the granul ate, water inlet nmeans for
supplying water to the tank, a prinmary water supply
devi ce provided at the bottomof the tank and connected
to the water inlet neans and a defined area for
accunul ati ng and di schargi ng the sol uti on,
characterised in that there are one or several primary
wat er supply devices (2) connected to the water inlet
means by connection neans (10), each primry water
supply device covering a defined area of the bottom (3)
of the tank (1), the primary water supply device(s)
evenly covering the entire bottom (3) of the tank in
such a way that the entire extent of the primary water
supply device(s) (2) principally provides the sane

wat er di scharge outlet area per unit area of the bottom
(3) of the tank (1), that at |east one prinmary water
supply device (2), principally inits entire extent, is
subdivided into two or nore secondary water supply
devices (2', 2") in such a way as to cover separate,
smal l er areas of any defined area of the bottom (3) of
the tank (1) and in that control system neans for the
wat er inlet nmeans are provided, which control the water
supply in such a way as to supply water in
predeterm ned quantities per unit tine and for a

predeterm ned period of tinme alternatively (enphasis
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added) to the secondary water supply devices (2',2")."

Two notices of opposition were filed against the patent
on the grounds of Articles 100(a), (b) and (c) EPC, and
21 prior art docunents cited in support of these
opposi ti ons.

At the end of oral proceedings held on 5 July 1996, the
opposi tion division gave the decision that the grounds
for opposition did not prejudice the maintenance of the
pat ent unanended.

An appeal was | odged by opponent Rossmark, van Wjk &
Boerma. In the statenent of the grounds, the appellant
mai ntai ned that the word "alternatively" in claim1l was
defective as it did not have a basis in the application
docunents as filed. It should be replaced by
"alternately”; only then could the inventive step be
correctly assessed.

Wth the response to the statenent of grounds of
appeal, the respondent argued that, in the context of
the patent, both terns have the sane neani ng.

In a communi cation dated 10 July 2000, the Board
expressed its prelimnary view that the term
"alternatively" was used erroneously and suggested that
it be replaced by "alternately” to be in conformty
with the original disclosure.

By letter of 18 July 2000, the respondent inforned the
Board that he had not maintained the patent by not
payi ng renewal fees in any of the designated
contracting States by expiry of the term of January
2000. By the end of June 2000, however, the European
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patent register still did not have on record that the
patent in suit had |l apsed in all the designated
Contracting States.

The appellant's request was that the decision under
appeal be set aside and that the patent be revoked.

The respondent's request was that the appeal be
di sm ssed.

Reasons for the Deci sion

1816.D

It is undisputed that claiml as granted is a

conbi nation of the originally filed clains 1 and 2. In
claim2 as filed, it is stipulated that "the water
supply device (2) is connected to a water inlet neans
provided in such a way as to supply water in
predeterm ned quantities per unit tinme and period of
time optionally and alternately (enphasis added) to the

separate water supply devices (2',2")."

As synonym for "alternately", such word as
"intermttently" would normally cone to mnd (see
Merriam Webster Thesaurus, 1978). As is clear fromthe
original description, for exanple page 8, lines 1 to

12, "alternate" is indeed used in the patent
application in this normally accepted sense. In the
context of the patent, it is thus necessary that the
control systemneans for the water inlet neans are such
as to provide water first to one water supply device,
for exanple (2'), then subsequently to the other water

supply device (2") and vice versa.
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On the other hand, the synonymfor "alternatively" is

"instead" (see Merriam Webster Thesaurus, 1978). In the
context of present claim1l, this would stipulate that
the control system neans for the water inlet are to
only provide water to one or the other of the water
supply devices (2',2"). In other words, the contro
system woul d be such that the water supply is limted
to a selection between these two options (or
alternatives).

3. As is already noted in the conmmunication dated 10 July
2000, and not refuted by the respondent, the term
"alternatively" is thus not being used in the normally
accepted sense. On the other hand, there is no
indication in the original docunents that would allow a
speci al use of "alternatively" in the context of the
patent as synonymfor the term"alternately”. The
amendnment introducing the term"alternatively"” into
claim1 therefore does not have a basis in the
application docunents as filed (Article 123(2) EPC). As
a consequence, claim1l as anended is not all owable.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

1816.D Y A
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The Regi strar: The Chai r man:

G Rauh R. Spangenberg
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