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Summary of Facts and Submn ssions

1990.D

Eur opean patent No. 375 149, based on application
No. 89 311 852.1 was granted on the basis of 18 clai ns.

Qpposition was filed against the granted patent by the
Respondent (Opponent) alleging | ack of inventive step
under Article 100(a) EPC

In its decision dated 31 July 1996 the Qpposition
Di vi sion revoked the patent under Article 102(1) EPC
for lack of inventive step.

The Appellant (Proprietor) |odged an appeal agai nst
that decision and filed on 28 Novenber 1996 as its only
request a set of anended clains 1 to 7 annexed to the
statenents of grounds of appeal. Caim1l reads as
fol | ows:

"1. The use of a phenol-free conposition for de-
activating viruses on an aninmate or inani mate surface,
whi ch conpri ses:

(a) a solvent consisting of water or a | ower al kanol;
(b) a di al dehyde containing from2 to 6 carbon atons;
(c) an anionic surfactant wth a negativel y-charged
hydrophilic group selected fromthe group consisting of
al kyl sul fates, alkyl sulfonates, al cohol sulfates,

al kyl aryl sul fonates, dialkyl sulfosuccinates and

m xtures thereof;

(d) buffer salts in sufficient anounts to stabilize the
pH of the conposition inside the range of from4 to
7.4,

wherein the ratio by weight of anionic surfactant to

di al dehyde is from1l:4 to 10:11 and wherein the anpunt
of anionic surfactant is from0.0005% (wv) to 0.001%
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(W v),
the deactivation on an animate surface being for the
pur pose of cl eansing."

The Respondent (Qpponent) objected to the anendnents
under Article 123(2) EPC and argued that the clained
subject matter did not involve an inventive step.

In a comruni cation dated 9 May 2000 the Board conment ed
inter alia that anmended clains 1, 4 and 6 appeared not
to neet the requirenents of Articles 123(2) EPC

The Appellant did not take position on this
comruni cati on

On 15 January 2001 the Board issued a summons to attend
oral proceedings pursuant to Rule 71(1) EPC

In reply to the sunmons the Appellant indicated in a

| etter dated 5 February 2001 that he woul d not be
represented at the oral proceedi ngs and woul d expect a
witten decision in due course.

Later, in a the letter dated 13 February 2001, the
Appel l ant withdrew his request for oral proceedings.

On 15 February 2001 the Board issued a notification of
cancel | ation of the oral proceedings.

The Appel | ant requested that the decision under appea
be set aside and that the patent be nmintained on the
basis of the set of clains filed on 28 Novenber 1996.

The Respondent requested that the appeal be dism ssed
and that the patent be revoked.
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Reasons for the Decision

1

1990.D

The appeal is adm ssible

Caim1l as anended contains an upper |[imt of the
anmount of anionic surfactant of 0.001% (wv) (see
poi nt |1V above).

The anount of 0.001% (w v) anionic surfactant, however,
finds a basis in the application as originally filed
only in conmbination with the use of the specific

ani oni ¢ surfactant sodi um dodecyl sulfate (see page 6,
lines 19 to 24, page 13, lines 14, 24 and 30 as well as
page 14, |ine 16). Moreover, the application as
originally filed discloses the use of 0.001% (W v)
sodi um dodecyl sulfate in conpositions for deactivating
viruses only in conbination with glutaral dehyde as one
of the other conponents form ng the conposition.

In the absence of any teaching in the application as
originally filed showi ng that the amount of 0.001%
(w v) anionic surfactant can be used with any type or

cl ass of anionic surfactants other than sodi um dodecyl
sul fate and in conbination with any other dial dehyde

t han gl ut aral dehyde containing 2 to 6 carbon atons, the
Board can only conclude that claim1 of the set of
clains 1 to 7, which formthe only request on file,
does not neet the requirenents of Article 123(2) EPC

Since the only request on file nust be refused for the
reasons set out above, there is no need to refer to the
ot her objections under Article 123(2) EPC to anended
claiml and to clainms 4 and 6 raised in the

conmuni cati on dated 9 May 2000.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Registrar: The Chai r man:

A. Townend P. A M Lancgon

1990.D



