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Summary of Facts and Subm ssi ons

2543.D

The appeal concerns European patent No. 0 308 111
granted with priority of 10 Septenber 1987 on the basis
of European patent application No. 88 308 144, the
nmention of the grant being published on 30 March 1994.
Claim1 of the patent reads as foll ows:

"A radiating co-axial electric cable conprising only 5
di fferent conponents, nanely

an i nner conductor (1),

a dielectric (2) in between said inner conductor (1)
and a single, continuous, corrugated outer conductor
(3) which surrounds the inner conductor (1) and the
dielectric (2) and has apertures (4) mlled in the
crests (4A) of the corrugations in said outer conductor
(3) along its length for the radiation therefrom of

el ectromagneti c radi ation,

a wapping (5 covering the entirety of the outer
surface of the outer conductor (3), and

a flane-retardant jacket (6) of non-hal ogenated and
non-crosslinked plastics material extruded over said
wr appi ng (5)

Characterised in that

the dielectric (2) is a filling of cellular foam

mat eri al which i s non-hal ogenated and non-crosslinked
between and in contact with the inner and outer
conductors (1, 3)

and in that the wapping (5) is of a mca-containing
gl ass-reinforced tape."

The appellant filed an opposition against the patent on
1 Decenber 1994, invoking |ack of novelty and inventive
step as grounds of opposition (Article 100(a) EPC) and
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requesting revocation of the patent in its entirety. In
support of the opposition, the appellant cited, inter

alia, the foll ow ng docunents:

DE- A- 2836322 (docunent D3, published 1 March 1979)

US- A- 3691488 (docunent D8, published 12 Septenber 1972)

US- A- 3425865 (docunent D10, published 4 February 1969)

In a decision posted on 14 Cctober 1996, the opposition
di vision rejected the opposition essentially for the
reason that none of the prior art docunents disclosed a
coaxi al cabl e having a m ca-containing gl ass-reinforced
t ape wrapped around the outer conductor.

Agai nst this decision the appellant filed a notice of
appeal on 2 Decenber 1996, requesting reversal of the
deci sion and revocation of the patent. The appeal fee
was pai d the sane day; the grounds of appeal were
subsequently filed on 12 February 1997. In public ora
proceedi ngs hel d before the Board of appeal on 23 June
1999, the matters in issue were discussed. The deci sion
on the appeal was then announced on the basis of the
foll ow ng requests:

The appel | ant requested that the decision under appea
be set aside and that the European patent No. 0308111

be revoked.

The respondent requested that the appeal be dism ssed
and that the patent be nmaintained.

The appel |l ant argued that the patent had to be revoked
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for the reason that the subject-matter of claim1l did
not involve an inventive step. Concerning the pertinent
prior art, both docunents D3 and D8 woul d be suitable
to serve as a starting point for assessing inventive
step. According to the patent under dispute the

techni cal problemintended to be solved was fire

resi stance of the cable under flane exposure up to
tenperatures of about 1200°C. Al though an insul ating
wrapping as clainmed in the patent under dispute

remai ned effective at this range of tenperatures, the
addi ti onal jacket proposed in the patent did not
contribute to the fire resistance of the cable at such
hi gh tenperatures since its material deconposed or
charred already at |ower tenperatures. Asimlar fire-
resi stant cable was disclosed in both prior art
docunents D3 and D10 so that the subject-matter of
claim1 would not involve an inventive step.

The respondent (patentee) disagreed with the

appel lant's view that docunent D8 forned a suitable
starting point for assessing the inventive step since
unl i ke the other docunents cited, docunent D8 did not
address the problemof fire resistance.

The patent provided a cable conbining the advantages of
hi gh flame resistance, | ow snoke characteristic and
high flexibility with a sinple design of only five
conponents. Unlike the invention, the cable of docunent
D3 cont ai ned seven conponents including a reinforced
dielectric separating the flane barrier tape fromthe
outer conductor and an additional flane-retardant
jacket. This would be, conpared with the invention, a
relatively conplex and stiff design.
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Docunment D10 woul d not be relevant for the clained

I nvention since it was related to wires and cabl es, but
not to coaxial cables. In addition, the insulated wire
descri bed therein required a higher nunber of
insulating |ayers than the cable according to the

cl ai med i nventi on.

Reasons for the Deci sion

1. The appeal conplies with the requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC and is
t hus admi ssi bl e.

2. As to the nerits of the case, the issue has to be
deci ded whether or not the subject-matter of claim1l
i nvol ves an inventive step or, in terns of Article 56
EPC, whether the invention is obvious to a person
skilled in the art, having regard to the state of the
art.

2.1 Wthin the prior art derivable fromthe cited
docunents, docunment D3 is the best starting point for
assessing inventive step, and forns thus the cl osest
pi ece of prior art. In fact, |like the patent under
di spute, docunent D3 describes a radiating coaxia
cabl e which conbines high flexibility wth | ow
flammability and | ow dielectric |oss. Regarding fire
safety, the docunment puts the enphasis on | ow snoke
em ssion by avoi ding hal ogenated materials (see for
exanpl e docunent D3, page 4, 2nd and 3rd paragraphs,
page 6, 1st paragraph and claim1l).

For achieving fire resistance, the docunent proposes a

2543.D N
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cabl e which conprises an inner conductor ("innerer
Leiter"), an outer conductor ("&ullerer Leiter"), a
dielectric ("D elektrikum') |ocated in between said
I nner conductor and said outer conductor and an

i nsul ating cable covering ("Mantel"). The outer
conductor is nmade froma single, continuous and
corrugated tape provided with a series of radiating
apertures which are arranged along the length of the
cable (see page 9, lines 27 ff.). Unlike the clained
i nvention, the apertures are located in the segnents
bet ween the corrugation crests of the tape.

The dielectric is a reinforced al kene polyner. The
pol ynmer is preferably polyethylene, optionally in
foaned form (see page 5, line 18). The docunent
proposes three possible nethods for reinforcing the
pol ymer: cross-linking, introducing small anmounts of
reinforcing additives into the dielectric, and

rei nforcing by means of (separate) reinforcing
material, preferably a mca tape applied to the outer
part of the dielectric (see clains 2 to 6 and page 4,
| ast paragraph with page 5, 1st paragraph). The
docunent does not propose any conbi nati on of such

nmet hods for reinforcing the polyner but describes them
rather as alternative solutions. This is al so evident
fromthe clains where all the three nethods are

i ndividually clainmed in dependent clains, which refer
only back to claiml (see clains 2, 3, and 5 of
docunent D3).

These three nethods for reinforcing the polyner are,
therefore, exclusive options so that with regard to the
enbodi nent having smal|l anounts of reinforcing

addi tives introduced into the dielectric docunent D3
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advi ses the skilled person against cross-1linking and
al so against the application of materials |ike mca
tapes. In this enbodinment, the dielectric is thus a
non-crossl i nked pol yet hyl ene and stays in direct
contact with the inner and outer conductors of the
coaxi al cabl e.

In addition, the skilled reader woul d understand that
the dielectric is not hal ogenated since addi ng hal ogens
woul d contravene a main object of docunent D3, nanely
to avoid the generation of toxic funmes under fire
conditions (see for exanple page 4, lines 19 ff.).

Furt hernore, docunment D3 indicates that the cable
covering may conprise a flane-retardant non-hal ogenated
i nsul ating sheath, optionally enclosed in a wappi ng of
a mca-containing glass-reinforced tape (and thus
covering the entirety of the outer surface of the outer
conductor), and for nechanical protection an overlying
extruded jacket of a | ow snoke pol yner (see page 6,
lines 14 f. and page 9, lines 14 ff.). The docunent
mentions NYLON as a suitable extruded jacket (see

page 9, line 22). Such a jacket is a non-hal ogenated
and non-crosslinked plastics material which apparently
woul d have to be extruded over the w apping.

Docunment D3 describes the flanme-retardant sheath as the
primary insulation of the cable and the wapping as a
fire barrier of an insulating materi al
("lIsoliermaterial"). The various exanples given in
docunment D3 (see page 6, lines 25 ff.) indicate that
the material is not only thernmally but also

el ectrically insulating. Therefore, the wapping is
actually a further electrically insulating conponent of
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the cable covering. On a plain reading of docunent D3,
it even becones doubtful whether in presence of such an
i nsul ati ng wapping the flanme-retardant sheath has any
useful technical function left at all; the insulating
sheat h appears to be unnecessary and superfl uous.

It follows that the only features of claim1 which
di stinguish the invention fromthe cl osest prior art
are the foll ow ng:

(a) the apertures are mlled in the crests of the
corrugations of said outer conductor

(b) the cable conprises only the 5 different
conponents i nner and outer conductor, dielectric,
wr appi ng, and jacket, i.e. the insulating sheath
bet ween outer conductor and the wapping is
m ssing or left out

From t he above anal ysis of docunent D3, it becones
clear that the prior art is far closer to the clained
i nvention than the reader may conclude fromthe

i ntroductory part of the patent specification. Despite
the fact that docunent D3 is cited in the patent
specification as relevant prior art, the various
techni cal problens and objects to which the invention
is alleged to be directed are rather pointless vis-a-
vis docunent D3. For exanple, inproved flane

resi stance, reduced snoke generation, and high
nmechanical flexibility of the cable are already goals
explicitly set in docunent D3 and sol ved by the
construction proposed therein. In addition, such
qualities of the cable are not effected by any
nodi fi cations of the type defined by features (a) and
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(b) and do thus not forma proper basis for fornulating
t he objective technical problemsolved vis-a-vis
docunent D3.

Regarding in particular feature (a), it has to be noted
that the patent does not indicate any technical effect
(or advantage) which is achieved by changing the
arrangenent of the radiating apertures on the outer
conductor, and nor did the parties forward any

i nformation or argunent to this end. Finding an
alternative to the construction of the outer conductor
of the prior art cable is the only technical problem

| eft which can be said to be objectively solved by the
clainmed invention vis-a-vis docunent D3 on the basis of
feature (a).

Finding an alternative again is the only realistic
result which m ght be considered to be achieved on the
basis of feature (b). Flane resistance, nechanica
flexibility, and | ow weight, qualities about which the
parties argued, are neither related causally to the
nmere nunber of conponents present nor to the feature
that a particular layer is left out; such features are
rat her determ ned by the overall construction of the
cable. Even the effect which a nodification according
to feature (b) has on the conplexity of the cable
construction remai ns uncl ear since the structures of
the individual conponents of the cable are not

conpl etely defined by claim 1.

Finally, there is no indication that by the interaction
or conbi nation of features (a) and (b) any

conmbi natorial or synergistic effects are achieved.
Features (a) and (b) are rather technically

2543.D N



2.4

2.5

2.6

2543.D

-9 - T 1045/ 96

i ndependent; their contribution to inventive step,
therefore, has to be assessed separately and
i ndependently from each ot her.

Looking for an alternative to a part or an el enent
which is functionally or structurally well defined and
clearly discernible fromthe other parts and el enents
of a device belongs to the real mof normal technica
activities and does not involve an inventive step on
its owmn. Accordingly, in the present case, the

obj ective technical problens underlying feature (a) and
(b) do not contribute positively to inventive step.

Docunent D8, Figures 1 to 3 with colum 2, lines 32 ff.
di scl oses a corrugated outer conductor for a radiating
cabl e having the radiating apertures mlled into the
crests of the corrugations, |eaving the corrugation
troughs intact. This renders feature (a) an obvious
alternative to the construction of docunent D3.

Furt hernore, docunent D3 descri bes as an enbodi nent a
cabl e covering having a fire barrier tape in addition
to an electrically insulating sheath. The fact that the
fire barrier tape is disclosed also as an electrically
i nsul ati ng conponent suggests to the skilled reader
that the insulating sheath is superfluous and coul d be
di spensed with.

I n addition, docunent D10 di scloses a wire covering
conprising a mca-containing glass-reinforced tape
which is directly (i.e. without any internedi ate
sheath) applied to the outer surface of the conductor
(see colum 2, lines 18 to 26). Since such a covering
IS, W thout any doubts, also suitable for protecting
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t he outer conductor of a coaxial cable, the skilled
person has any reason to take such a construction into
consi deration as an alternative, thereby arriving in an
obvi ous manner at a nodification of the prior art cable
as defined by feature (b).

2.7 It follows that features (a) and (b) derive in an
obvi ous manner fromthe cl osest prior art and do thus
not contribute positively to an inventive step. Since
both features are technically independent the sane
concl usion holds for the clainmed invention as a whol e.

3. Because of |ack of inventive step, the subject-matter
of the patent under dispute is not patentable,
prejudi ci ng the mai ntenance of the patent unanended.
Therefore, in absence of any requests for anendnent,
t he patent nust be revoked (Article 102(1) wth
Article 111(1) EPC).

2543.D N
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The patent is revoked.
The Regi strar: The Chai r man:

M Ki ehl P. K J. van den Berg

t961045eul. wpd 0608



