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Summary of Facts and Submn ssions

1312.D

The respondent is proprietor of European patent
No. 0 359 410.

Caiml of the patent reads:

"A di sposabl e absorbent Article (10) having a
| ongi tudinal axis, said article conprising:
- a urine inpervious backsheet (14);
- alongitudinally elastically contractible Iiner
(12, 30, 32, 34, 36, 38,40) having at | east one passageway
(22) through said |iner adapted to permt waste
materials to pass through said liner (12), said |iner
being at |east partially peripherally affixed to said
backsheet (14); and an absorbent core (18) internedi ate
said liner (12) and said backsheet (14),
characterised in that said liner (12) is forned at
|l east in part of an elastic fabric and is foreshortened
relative to said backsheet (14) to forma void space
(28) in registry wth said passageway (22), and
di sposed internediate said liner (12) and said
backsheet (14)".

The patent was opposed by the appellant on the grounds
of Article 100(a) EPC in that the subject-matter of
Caim1l was not novel (Article 54 EPC) or at |east

| acked an inventive step (Article 56 EPC).

The following state of the art was essentially relied
upon:

D1: US-A-4 662 877

D2: AU-87/ 70 495
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D3: US-A-4 107 364.

The Qpposition Division rejected the opposition by
deci si on announced on 15 Cctober 1996 and posted on

5 Novenber 1996. It was of the opinion that the
subject-matter of claim1 of the patent as granted
differed fromthe closest prior art as represented by
D1 in that the liner was forned at |least in part of an
el astic fabric. Furthernore, since the docunents D2 and
D3 did not concern disposabl e absorbent articles, the
subject-matter of claim1 was deened to be novel

I nventive step of the subject-matter of claim1 had to
be acknow edged since there was neither a disclosure
nor an indication to be found toward the use of the

el astic conposite web disclosed in D2 in the disposable
absorbent article according to D1 with a viewto

sol ving the problem of avoiding faecal materi al
reaching the skin of the wearer of the disposable
absorbent article. Even if a conbination of D1 with D2
wer e envi saged, the skilled person was not led to the
sol ution according to claim1l of the patent in suit,
sinply because D2 as well as D3 were not concerned with
t he above probl em or di sposabl e absorbent articles.

On 17 Decenber 1996 the appel |l ant | odged an appea
agai nst this decision, the appeal fee being paid the
same day.

Inits statenent of grounds of appeal, which was filed
on 17 March 1997, the appellant maintai ned the view
that the requirenments of novelty and of inventive step
when conpared to D1 to D3 were not net. In order to
support the lack of novelty of the subject-nmatter of
claiml1, the foll ow ng docunent was fil ed:
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D4: GB-A-1 471 721

It was further submtted that because the decision was
not based on grounds or evidence on which the opponent
had had a proper opportunity to present its comments a
substanti al procedural violation had been made, which

demanded rei nbursenent of the appeal fee.

In a communi cati on dated 13 June 2000, pursuant to
Article 12 of the Rules of Procedure of the Boards of
Appeal , the Board expressed the provisional opinion
that the subject-matter of claim1 appeared to be novel
because there was no teaching derivable from Dl that
the liner itself should have been foreshortened
relative to the backsheet to forma void space as
defined in the last feature -referred to as feature Q)
according to the decision under appeal- of claim1 of
the patent in suit.

Furthernore, due to the difference in functioning
between a |liner having a constant |ength and being
fitted wth elastic bands according to D1 when conpared
to a diaper with an elastic liner in accordance with
claiml of the patent in suit, also the feature
(referred to as feature f), according to which the
liner was forned at least in part of an elastic fabric,
was not derivable from D1.

As regards inventive step of the subject-nmatter of
claiml1l as granted, the problem of providing another
contractive neans for tensioning the liner to conform
to the body of the wearer, would appear to arise from
the structure of D1. The skilled person facing this
probl em woul d have found in D2 various hints towards
the use of elastic conposites in the disposable
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absorbent article according to D1, so that he woul d
have arrived in an obvious manner at the subject-matter
of claim1l of the patent as granted.

The respondent submitted an auxiliary request on
21 March 2001

Oral proceedi ngs took place on 29 March 2001 duri ng
whi ch the respondent filed an anended version of the
auxi |l iary request.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
be revoked. He wi thdrew the request for reinbursenent
of the appeal fee.

The respondent (patent proprietor) requested that the
appeal be dism ssed and that the patent be naintained
as granted (main request) or on the basis of the
anmended docunents presented during the oral proceedings
(auxiliary request).

Caiml according to the auxiliary request conprises
all features of claim1 of main request with the
addi tional features that:

the liner (12) conprises a trisection (32) enconpassi ng
t he passageway (22) made of a first material and two
panel s (30) made of a second material, the trisection
(32) being longitudinally centered internediate the
panels (30), the second naterial being of the elastic
fabric, and the first material being substantially non-
el astic.

The argunents of the appellant in support of its
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request can be summari sed as fol |l ows:

According to D1 a flexible facing sheet was used which
consisted in an apertured polyethylene film and which
by nature al so had the characteristic of being elastic.
Nanely, in this respect D4 (page 4, lines 28 to 34,
page 5, lines 1 to 17), showed that such a filmcould
be stretched to 30% or 55% and returned substantially
toits original length, so that consequently the
apertured polyethylene filmof D1 was not only flexible
but also elastic. In addition also feature g) was

di scl osed in D1, since the presence of a void was a
consequence of the foreshortening process relative to

t he backsheet. For these reasons the subject-matter of
claim1l | acked novelty.

As regards inventive step, the problemto be solved in
view of D1 was to be seen in providing other neans for
foreshortening the liner to forma void and to enhance
conformability of the liner to the wearer's body. The
skill ed person woul d have taken D2 into consideration
when faced with this problem He would have used the
conposite web conprising an elastic film between a
first and a second web in order to obtain an elastic
conposite web and considered particularly suitable for
use in diapers as a liner in the disposabl e absorbent
article according to DI and thus woul d have arrived at
the subject-matter of claiml1l of the patent in suit.

The auxiliary request filed at oral proceedi ngs should
not be accepted since the reasons for late-filing the
auxiliary request as well as the purpose of the
anmendnents were not given (see Rule 71a). Furthernore,
this request would give rise to an additional search
and shoul d be consi dered as an abuse of proceedings.

1312.D Y A
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The respondent (patent proprietor) contested the
opponent's argunents and argued as fol |l ows:

Novel ty of the subject-matter of claim1l according to
the main request was evident since even when taking
into account the teachings of D4, the film properties
woul d be dependent upon various conditions of
fabrication and al so on the concentration of the
apertures. There was no cl ear evidence that any
apertured polyethylene filmshould be inherently

el astic.

The problemarising fromDl was to inprove the property
of isolating faecal material fromthe skin of the
wearer. The solution did not result fromthe

conbi nation of DL with D2 since there was no indication
on what woul d have pronpted the skilled person to
replace the liner by the sheet of D2, and if ever how
and where the | am nate should be | ocated at the
topsheet of D2, which flexibility should be used to
obtain the elastication. The teaching of D2 never
suggested replacing the facing sheet of D1 which was
highly resistant to the penetration of fluids with the
elastic material of D2 having different properties.

Concerning the late filed auxiliary request, the

cl ai med subject-matter related to one of the specific
enbodi nents (according to Figure 4), nanely that the
trisection enconpassing the passageway, being
longitudinally centered internedi ate the two panel s of
el astic fabric, was substantially non-elastic. This
request in fact concerned the subject-matter of granted
clainms 1 and 2.

The features of claim1l according to the auxiliary
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request anended during the oral proceedi ngs which were
novel in view of D1, concerned firstly the use of a
liner fornmed at least in part of elastic fabric and
secondly the specific trisection - which enconpassed

t he passageway - was longitudinally centered
internmedi ate the two panels made of elastic fabric, the
central section being substantially non-elastic. Not
only novelty was acknow edged but al so an inventive
step was required to arrive at the clained subject-
matter since there was no disclosure in the avail abl e
docunents of the above trisection which permtted
enhanced transm ssion of faecal material to the

absor bent core.

Reasons for the Deci sion

2.1.1

1312.D

The appeal is adm ssible

Mai n request

Novel ty

It was not disputed that the features of the preanble
of claiml relating to the longitudinally elastically
contractible liner formng a passageway through the

| iner adapted to permit waste materials to pass through
the liner partially affixed to a backsheet of a

di sposabl e absorbent article, are disclosed in D1.

D1 shows that the elasticity for tensioning the facing
sheet (liner) in D1 is provided by elastic bands 14, 16
whi ch urge the facing sheet away fromthe underlying
absorbent structure agai nst the body of the wearer.
There is neither a need nor a suggestion derivable from
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the structure of D1 that the liner itself should be
foreshortened relative to the backsheet as defined in
the characterising portion of claiml1l of the patent in
suit. Mreover, the difference in functioning between a
i ner conprising a constant |ength on which elastic
bands are provided for gathering and shapi ng the diaper
when conpared to a diaper with an elastic liner also

| eads to the conclusion that the Iiner in D1 is not
necessarily made of an elastic fabric.

2.1.2 As regards the appellant's subm ssions according to
whi ch the use of an apertured polyethylene filmas
material for the flexible facing sheet according to D1
necessarily led to the inherent property of elasticity,
the Board is of the opinion that elasticity of the
material disclosed in D1 is dependent on the specific
steps in the manufacturing process and on ot her
conditions to give an elasticity in the range required
by the functioning as a elastically contractible |iner
in accordance with claim1 of the patent in suit. D1
fails to show any of these steps, so that novelty of
the subject-matter of claiml1l is therefore concl uded.

2.2 I nventive step

2.2.1 Starting fromthe closest prior art represented by D1,
t he underlying technical problemto be solved by the
subject-matter of claim1 of the patent in suit is to
be seen in an i nprovenent of the structure known from
D1 to provide a liner with inproved capacity to conform
to the body of the wearer and thereby obviate the
problemrelated to faecal matter reposing against the
skin of the wearer (colum 1, lines 45 to 48).

2.2.2 The respondent argued that inproved conformation to the

1312.D Y A
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body was not a technical benefit as such but rather a
nmeans to protect the skin frombeing soiled wth faeca
materi al. Hence the objective problemwas only to avoid
faecal material pressing against the skin of the
wear er .

However, the Board considers that the skilled person is
wel | aware of the direct relationship between
conformty of the liner with the body shape and

avoi dence of soiling the skin of the wearer at that
area, so that nerely an interrelated issue is

addr essed.

The skilled person facing this problemderives from D2
that the gathered elastic material disclosed thereinis
exceptionally useful for facing sheets in disposable

di apers, (page 44, lines 21 to 32). It is the degree of
el asticity of the conposite fabrics which assists in
conformng it to the body of the wearer (see page 23,
lines 22 to 29).

Therefore the skilled person would find in D2
sufficient support towards the use of the elastic
conposites in a disposabl e absorbent article according
to D1 to solve the technical problemof finding another
way of applying the tensioning contracting forces to
the liner of the diaper in order to inprove conformty
to the body contour of the wearer. For these reasons
the subject-matter of claiml1 of the patent is not
acceptable for lack of inventive step.

Adm ssibility of auxiliary request

Reference to Rule 71a(1l) EPC is not relevant since this
rul e does not apply in appeal proceedings (see G 6/95).
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However, according to the case |aw of the Board of
Appeal s, new clains cannot be filed at any tine
irrespective of the stage of appeal proceedi ngs and
this, due to the general principle that proceedings

bef ore EPO shoul d be speedily concluded in the
interests of the general public and of the parties

i nvol ved (see T 153/85, T 833/90 and "Cui dance for
Appel l ants and their representatives”). It is at the

di scretion of the Board to appreciate according to the
speci al circunstances of the case whet her anended
claims should or should not admtted, especially in
respect of the circunstance that the anmendnent ains to
overconme an objection raised during the proceedi ngs and
therefore should be or shoul d have been expected by the
respondent (s) (see T 95/83).

On the basis of these principles and correspondi ng case
| aw and further considering that the matter to be dealt
wth was nerely related to a conbinati on of granted
claims 1 and 2 and could therefore have been expected,
the Board deci ded that consideration of the auxiliary
request was acceptabl e.

Auxi liary request

Claiml according to the auxiliary request nmainly
concerns a conbi nation of the subject-matter of the
originally filed clains 1 and 2, or granted clains 1

and 2, respectively.

No obj ection under the provision of Article 123(2) and
(3) EPC ari se.

Novel ty
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Since the subject-matter of claiml1 of the patent as
granted was considered to be novel in view of the
nearest prior art docunent D1, the subject-matter of
claim1 according to the auxiliary request is also
novel according to Article 54 EPC.

I nventive step

According to the additional features, the liner
conprises a front and rear panels 30 nade of elastic
material and a longitudinally non-elastic trisection 32
centered internmedi ate the elastic panels, the
trisection enconpassing the already provi ded passageway
22 which, taking account of the last feature of claim1l
according to the main request, is in registry with the
voi d space 28 forned by the elastic part of the |iner.

This structure provides the advantage that the centra
inelastic liner panel 32 adjacent the passageway 22 may
be stiffened, when used, to maintain the passageway 22
in an open condition, so that the passageway does not
col | apse and ensures waste materials to be transferred
through the liner to the absorbent core thereby
enhancing the isolation effect fromthe skin of the
wear er .

Starting fromthe state of the art disclosed in D1 the
obj ective to be achieved by the clained subject-nmatter
is to be seen in a further inprovenent of avoiding
faecal material reposing against the skin of the wearer
of the disposable absorbent article, thus giving a
better isolation effect.

The provision of a non-elastic central part of the
liner between the two elastic panels to forma
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trisection is not disclosed in any of the docunents of
the avail able state of the art.

4.3.4 The appellant argued that fromthe text in colum 1,
lines 45 to 50 and colum 2, lines 27 to 31, it could
be derived that the zones of elastication could be
sel ected in accordance with prevailing circunstances
and that the selection defined in the auxiliary request
was obvi ous. However, the Board considers that D1 and
in fact the entirety of the avail able docunents | ack
any indications towards a liner having three discrete
sections with the clainmed properties. In fact D1 does
not go further than suggesting different arrangenents
of the elastic strips with respect to a one-piece
l'iner.

4.3.5 Therefore, the Board cones to the conclusion that the
subject- matter of claim1l of the auxiliary request is
not di scl osed and can al so not be derived in an obvious
manner fromthe cited docunents. Accordingly it is
novel and involves an inventive step (Articles 54 and
56 EPC).

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The main request is rejected.
3. The case is remtted to the first instance with the

order to nmaintain the patent on the basis of:

1312.D
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clains 1 to 5

description colunmms 1 to 9

Figures 1 to 4, all submtted during ora
pr oceedi ngs.

The Regi strar: The Chai r man:

M Patin

1312.D

P. Alting van CGeusau



