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Summary of Facts and Subm ssi ons

0963. D

The nention of the grant of European patent

No. O 303 470 in respect of European patent application
No. 88 307 406.4, filed on 10 August 1988 was published
on 13 Cctober 1993 (cf. Bulletin 93/41).

The i ndependent claim 1l of the patent reads as foll ows:

"1l. Atraction control systemfor use in controlling
the driven wheels (10) of a road vehicle, conprising a
master cylinder (12) connected to each wheel brake, the
fluid pressure produced by the master cylinder (12)
bei ng provided by actual pressure on a brake peda

toget her with suppl enental pressure provided by a
vacuum servo unit (13), the vacuum servo unit (13)

i ncorporating an el ectromagnetic val ve (35) which, when
de-energised allows the servo unit (13) to only operate
to provide suppl enental pressure when pressure is
applied to the brake pedal and, when energised, allows
the servo unit (13) by itself to apply fluid pressure
to a wheel brake, the el ectromagnetic valve (35) being
energi sed when a driven wheel (10) conmences to spin
faster than the other wheels (10, 11) of the vehicle,
characterised in that the master cylinder (12) is
connected via a nodulation unit (14) to each whee
brake, the nodul ation unit (14) which includes a notor
driven punp, being arranged to control the fluid
pressure applied by the master cylinder (12) to each
wheel brake in dependence upon the relative speeds of
the vehicle (10, 11), the nodul ation unit (14) having
two val ves (15, 16), one valve (16) being to relieve
the brake pressure provided by the servo unit (13) when
the el ectronmagnetic valve (35) is energised and the



0963. D

- 2 - T 0024/ 97

servo (13) is connected to atnosphere, said one val ve
(16) being actuated to relieve the brake pressure when
t he speed of the spinning driven wheel (10) has been
reduced to the speed of said other wheels (10, 11) and
the other valve (15) being to subsequently neter the
brake pressure generated by the servo unit (13) when
connected to atnosphere by the el ectronmagnetic val ve
bei ng energi sed, to thus provide a pressure head for

t he nodul at or power source to reapply the fluid under
pressure to the brake of the driven wheel (10) shoul d
It conmence to spin faster than other wheels (10, 11)."

Noti ces of opposition were filed by respondents | and
Il (opponents 01 and 02) on 5 July 1994 and 13 July
1994, respectively. Respondent | based its opposition
on the grounds of Article 100(a) and (c) EPC and
respondent Il on the grounds of Article 100(a) EPC
only.

By a deci sion announced on 9 Qctober 1996 during oral
proceedi ngs and posted on 30 Cctober 1996, the
Qpposition Division revoked the patent.

The Qpposition Division was of the opinion that claim1l
of the granted patent and also the clains 1 in
accordance with auxiliary requests filed during the
opposi tion proceedi ngs, contained subject-nmatter which
ext ended beyond the content of the application as
filed. Therefore these clains and consequently the

appel lants main and auxiliary requests were not

consi dered acceptable for reasons of Article 100(c) EPC
and Article 123(2) EPC, respectively.

On 20 Decenber 1996 a notice of appeal was | odged
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agai nst that decision and the appeal fee was paid on
t he sane day.

The statenent of grounds of appeal was filed on 3 March
1997.

V. In a comruni cation issued in preparation for ora
proceedi ngs the Board inforned the parties that since
t he patent had been revoked solely for reasons based on
Article 100(c) EPC, it envisaged remttal of the case
to the first instance for exam nation of the ground of
opposition in accordance with Article 100(a) EPC in
case one of the appellant's requests was found to neet
the requirenents of Article 123(2) and (3) EPC

Since sone of the features of the clains in accordance
with the appellant's requests were not explicitly

di sclosed in the application as originally filed, the
di scussion at the oral proceedi ngs should focus on
probable inplicit disclosures of these features in the
originally filed application docunents.

\Y/ Wth its response dated 19 February 1999 the appell ant
filed anmended clains 1 in accordance with four

auxiliary requests.

VII. Oral proceedi ngs took place on 24 March 1999. By
facsimle dated 12 March 1999 respondent Il had given
notice of its non-attendance at the oral proceedi ngs.
The oral proceedings were held without him (Rule 71(2)
EPC) .

The appel |l ant requested that the decision under appea
be set aside and the patent be maintained as granted

0963. D Y A
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(main request), or in the alternative be maintained on
the basis of one of its four auxiliary requests filed
on 19 February 1999.

VIIl. In support of its requests the appellant essentially
relied on the foll ow ng subm ssions:

The Qpposition Division had revoked the patent on the
ground that the second and further characterising
features of claiml1l were not directly and unanbi guously
derivable fromthe application as fil ed.

However, when considering the explanations of the
traction control systemgiven in the description as
originally filed the skilled person would derive
sufficient information fromthis original disclosure to
arrive imedi ately at the features in question. In
particul ar, when having regard to the text of the
publ i shed patent application colum 2, lines 36 to 60
and colum 4, lines 29 to 32, it was imedi ately
apparent that the traction of the vehicle was
controll ed basically by nmaking use of an antil ock
control, nodified in a manner so that during traction
control the speed of the spinning wheel was reduced to
the speed of the other wheels. The sol enoid val ves of
the nodul ation unit were therefore controlled in the
manner as defined in claim1 of the patent in suit and
it was also imediately clear fromthe claimthat a set
of valves 15 and 16 related to each wheel brake.

Furthernore, since the anti-skid facility was provided
by the nodulation unit this unit would contain all the
necessary elenments for such a control thus necessarily
i ncl udi ng the expansi on chanber and the notor driven

0963. D Y A
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punp for return of the brake fluid to the naster
cylinder, described in colum 2, lines 39 to 60 of the
publ i shed patent application. It was immterial that
these elenents were mssing in Figure 1 because this
drawi ng nerely disclosed the basic | ayout of the system
and was not intended to show all the technical details.

The respondents requested rejection of the appeal.

Respondent | submtted in witing and at the ora
proceedi ngs that the subject-matter of claim1l was
obviously redrafted during the grant proceedings to

di squi se the lack of novelty and inventive step over
the prior art disclosed in EP-A-0 171 585. The new
formul ati on of the subject-matter of claim1 introduced
features that did not have a clear basis in the
originally filed application docunments and in fact were
in contradiction to the systemdisclosed in the
description. In this respect the appellant failed to
substanti ate convincingly a support in the description
for the feature that the notor-driven punp was i ncl uded
in the nodulation unit. Mreover in colum 3, |ines 12
to 17 of the published application docunents it was
stated that a punp was used in conventional systens to
charge fluid into an accunul ator but that such an
arrangenent was expensive and that therefore the naster
cylinder was utilized in the present patent to provide
fluid under pressure. On that basis the skilled person
woul d cone to the conclusion that the punp was

di sadvant ageous and should be omtted fromthe system
in accordance with the patent in suit. Moreover even
the appellant was not in a position to explain the
function of the notor-driven punp and the manner how
this punp was attached to the systemclai ned. In any
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case, if the notor-driven punp was intended to return
the fluid to the naster cylinder, the pressure provided
by the punp nust be higher than that provided by the
master cylinder and therefore it was effectively that
resulting higher fluid pressure that was nodul at ed.
Furthernore no di sclosure or suggestions were avail able
in the originally filed application docunents of a
pressure head, a nodul ator power and netering steps as
defined in the characterising portion of claiml.

Therefore, since a plurality of characterising features
of claim1l was not supported by the application
docunents in their originally filed form the patent
did not neet the requirenents of Article 123(2) EPC

Respondent Il submtted in witing that not necessarily
all anti-lock systens included a notor-driven punp so
that it could not be argued that such a punp shoul d be
part of the traction control systemdisclosed in the
patent | et alone be part of the nodulation unit. In
this respect, the original application docunents

di scl osed that the antilock systemincluding a notor-
driven punp that "can" be nodified to provide traction
control and it was therefore not an absol ute necessity
that the traction control functioned in the same manner
as the conventional antilock control. Furthernore, also
the features of claiml relating to the other valve

| acked any support in the originally filed docunents
because nowhere was it nentioned that the valve had a
"meter” function or that a "pressure head" was

provi ded.

Reasons for the Deci sion

0963. D
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1. The appeal is adm ssible.
2. Mai n request
2.1 It is to be noted that the features of the preanble of

claim1l including the first characterising feature are
not in dispute as regards the requirenents of

Article 123(2) EPC. In contrast sone of the renaining
features were considered to | ack support in the
originally filed application docunents.

The main issue to be decided by the Board is therefore
whet her the skilled person woul d derive these features
I n conbination with the other features of claim1l at
least in an inplicit manner fromthe origina
application docunents, so as to |lead i medi ately and
unanbi guously to the subject-matter of claim1.

2.2 The originally filed application docunents, which are
identical with the content of the published application
EP- A2-0 303 470 to which reference was nade by the
parties and to the content of which also the Board w ||
refer in the follow ng considerations, relate to a
traction control systemfor use in controlling the
driven wheels of a road vehicle in which the brake of a
spi nning wheel is applied to limt the spin of that
wheel in order to allow torque to be applied through
the conventional differential nmechanismto the other
driven wheel or wheels (see columm 1, lines 1 to 11).
Wth reference to Figure 1, the basic |ayout of a
preferred enbodi nent of the systemis described (see
colum 2, lines 19 to 21).

In accordance with the disclosure in colum 2, |line 28

0963. D Y A
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to colum 3, line 11, the traction control systemis
based on an anti-skid brake systemw th additiona
features to obtain limtation of wheel spin of the
driven wheels during accel eration of the vehicle.

Turning now to the position of the notor-driven punp in
the clainmed system (the second characterising feature
of claiml), there is stated in colum 2, lines 36 to
38, that the braking systemincorporates an anti-skid
facility which is provided by a nodul ation unit 14. The
further text starting on line 39 describes the
functioning of the nodul ation unit 14 and expl ai ns how
the brake is released by allow ng brake fluid to flow
fromvalve 16 to an expansi on chanber from which the
brake fluid is punped back to the master cylinder by a
suitable notor-driven punp (see colum 2, lines 48 to
55).

The skilled person being acquainted with antil ock
systens in use at the tine of filing of the present

pat ent nust be considered to be well aware of the fact
that in conventional antilock systens a notor-driven
punp is provided for returning the brake fluid to the
master cylinder. Although the parties expressed
different opinions in this respect, the Board has no
doubt that in the conventional systens the notor-driven
punp returns the brake fluid fromthe expansi on chanber
to the pressurised side of the master cylinder to nake
up for the loss of brake fluid rel eased by val ve 16.

Al so when taking into account the additional traction
control function of the antilock system of the present
patent the notor driven punp only returns the rel eased
fluid to the master cylinder (see colum 4, lines 29 to
32).
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In view of such comon arrangenent of expansi on chanber
and notor-driven punp in conventional antiskid systens
for vehicles, and considering the fact that the
expansi on chanber and notor-driven punp are descri bed
in direct relation to the antiskid facility, which
facility is provided by the nodul ation unit also used
for traction control (see columm 2, lines 36 to 38), no
ot her possibility can reasonably be derived fromthe
originally filed application docunments than that the
notor-driven punp is part of the antiskid facility and
Is thus "included" in the nodul ation unit.

As regards the position of the notor-driven punp in the
traction control system the respondents argued that
the statenment in colum 3, lines 12 to 17 woul d put the
consi stency of the appellant's subm ssions in doubt.

The Board, however, sees no discrepancy in this
respect. It is to be noted that the subject-nmatter

di sclosed in the present patent essentially relates to
a traction control systemin which brake fluid under
pressure is supplied by a master cylinder which is
actuated by neans of a nodified servo unit (see

colum 3, lines 18 to 22 and colum 4, lines 18 to 26).
In contrast thereto the text in colum 3, lines 12 to
17 obviously relates to another manner for supplying
fluid under pressure, nanely by using a charged fluid
accunul ator. The pressure in the fluid accunulator is
provi ded by a punp and in so far such punp has not hing
in common with a punp for the return of brake fluid to
the master cylinder.

Considering further the traction control nethod and the
functioning of the nodulation unit during traction
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control, the Board is of the opinion that the skilled
person being well acquainted with the antil ock contro
does not need nore information than that supplied by
the text in colum 2, line 61 to colum 3, line 11 and
colum 4, lines 18 to 32, to derive in an unanbi guous
manner that the valves 15 and 16 are controlled in the
manner as defined in the correspondi ng features of
claim1.

In particular valve 15 is controlled so that the brake
I's applied when the driven wheel starts to spin faster
than the other wheels and valve 16 is controlled to
rel ease the fluid pressure of the brake when the speed
of the spinning wheel equals the correspondi ng vehicle
speed whi ch corresponds to the speed of the non-

spi nni ng ot her wheel s.

In this respect the Board fully concurs with the
appel l ant's subm ssion in that the traction contro
system woul d necessarily continue to function as |ong
as relative spin, i.e. one wheel spinning faster than
the other wheels, would still be occurring. Thus,

what ever "spin" is considered, the respective valve 16
can only be open as specified to relieve fluid pressure
into the brake cylinder of the previously spinning
wheel when the rotational speed of the previously

spi nni ng wheel has been reduced to the speed of the

ot her wheel s.

Respondent | further argued that the punp could only
return fluid when the pressure delivered by the punp
was hi gher than that of the master cylinder and that
therefore the controlled pressure was not primarily

based on the master cylinder pressure only.
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However, considering that the fluid pressure is
determ ned by the force supplied by the servo unit on
the master cylinder piston and taking into account the
functioning of the servo unit disclosed in the present
patent, any return of fluid into the master cylinder

pi ston only changes the anpbunt of fluid present in the
pressure head but does not appreciably influence the
pressure itself, since the force of the servo unit is
essentially constant over the entire working stroke of
the master cylinder.

The respondent objected to the wording of the | ast
features of claim1 relating to the other val ve being
to subsequently "neter" the brake pressure generated by
the servo unit when connected to atnosphere by the

el ectromagneti c val ve being energi sed, to thus provide
a "pressure head" for the "nodul at or power source" to
reapply the fluid under pressure to the brake of the
driven wheel should it comrence to spin faster than

ot her wheel s, which wordi ng was by no neans di scl osed
in or supported by the originally filed application
docunents.

The Board notes in this respect that the EPC does not
require that the words used in the clains should be
exactly the sane as the words used in the description.
Concer ni ng opposition proceedings, Article 123(2) EPC
only requires that the subject-matter of the European
pat ent shoul d not extend beyond that of the content of
the application as it was originally filed.

The Board accepts that sone of the wording used in the
| ast part of the claim1 may not be absolutely clear in
itself. However, Article 84 is no ground for opposition
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and for the purpose of interpretation of the clains in
accordance with Article 69 EPC the description and
drawi ngs of the patent shall be used as well.

As was set out in the former paragraphs of this
decision the person skilled in the art does not have
any difficulty in interpreting the disclosure of the
originally filed application docunents in relation to
the subject-matter clainmed in claim1l of the patent in
suit. In particular when taking into account the

di scl osure of the description and drawings it is

i mredi ately apparent that the valve 15 is controlled in
a pul sed manner (see colum 2, line 58) to "neter" the
brake pressure, the anount of fluid put under pressure
by the servo unit forns a "pressure head" for the
"nmodul at or power source" (the nodul ator unit) for
appl yi ng the brake to a spi nning wheel.

The further argunments presented by the respondents
relating to the fact that the original disclosure
nmerely indicated that antil ock braking "can" be

nodi fied (see columm 2, |ine 61) to provide traction
control and the allegation concerning redraft of
claim1l1l in order to disguise |lack of novelty and

i nventive step neverthel ess do not put in doubt the

di scl osure of the subject-matter of granted claim1l in
the application as it was originally filed.

The use of the word "can"” in the description cannot

m sl ead the skilled person since clearly in the
preferred enbodi nent of the traction control system

di scl osed in the description the nodul ation unit is
actually used to provide traction control by nodul at ed
actuation of the valves 15 and 16. A redraft of an
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originally filed claim1l to take relevant prior art
into account is not precluded either.

In view of the foregoing considerations the Board cones
to the conclusion that claim1 as granted does not
contain subject-matter which extends beyond the content
of the application as it was originally filed.
Therefore claim 1l of the nain request does not
contravene Article 123(2) EPC. Under these
circunstances it is not necessary to consider the
auxiliary requests.

Procedur al consi derations

In the present case the patent was revoked for reasons
based on Article 123(2) EPC only. Having regard to the
above conclusion and to the fact that the oppositions
were al so based on the grounds of Article 100(a) EPC
the Board considers it appropriate in line with
established case lawto remt the case to the first

i nstance for exam nation of that ground of opposition.

For these reasons it Is decided that:

1

2.

0963. D

The deci si on under appeal is set aside.

The case is remtted to the first instance for further

prosecuti on.
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The Regi strar: The Chai r man:

S. Fabi ani F. GQunbel
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