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Summary of Facts and Submn ssions

By decision of 26 Novenber 1996, posted on the sane day
the Qpposition Division rejected the opposition agai nst
Eur opean patent No. 0 411 999.

. The opponent - appellant in the follow ng - | odged an
appeal against this decision on 9 January 1997 and paid
the appeal fee on the sane date.

L1, The statenment setting out the grounds of appeal was
filed on 5 June 1997 together with an application for
re-establishnent of rights, the fee for
re-establishnent being paid at the sane tine.

| V. As grounds for its application the appellant subnitted
that due to a clerical error of the secretary of its
prof essional representative the tine limt for filing
the statenent of grounds of appeal was m ssed. This
assistant who in 1994 had qualified as a patent agent
assi stant had, by m stake, on 14 March 1997 carried on
the time limt for filing the statenent of grounds to
14 May 1997 al t hough she knew that this tinme limt
could not be prolonged and for this reason appeared in
red in the conputer. The m stake was noticed on
14 May 1997 when the file was submtted to the
appel l ant's representati ve.

The assistant could not account for this m stake. Due
to her training she was conpletely famliar with the
cal cul ation and supervision of tinme limts and apart
fromthat occurrence had al ways worked satisfactorily.
Wth regard to choosing and supervising the person
responsible for the tine limts everything possible to
prevent the mssing of tinme limts had been undertaken
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in the representative's office. Therefore, the
appel lant's representative could not be held |liable for
this fault.

Upon invitation of the board to explain the nonitoring
systemnore in detail, the appellant put forward:

- in the representative's office existed not only a
doubl e, but a nmultiple control system

- a first control by the representatives took place
when reading the incomng mail on which the person
responsible for the tinme limts- the "tine limt
| ady" had already, if necessary noticed the
relevant tinme limts;

- a second control by the representative conpetent
in a given case, when forwardi ng a given
commruni cation or decision to the client;

- athird control by the "tinme imt |ady" when the
file came back to her in order to post the
commruni cati on or deci sion;

- further controls when noticing rem nders
(Wedervorlagen) by the "tinme limt |ady" or a
representative, if necessary;

- a further safety neasure agai nst m ssing non
prolongable tine limts for the "tine limt |ady"
were two basic rules,

(1) the end of atine limt for a rem nder may
never exceed the end of a non prol ongabl e
time limt, and
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(ii) a non prolongable tine limt may only be
crossed out, if it is clear fromthe
corresponding file that the act to be
performed within this tine limt has been
acconpl i shed.

The appel | ant requested that the inpugned decision be
set aside and that its rights be re-established with
regard to the tine [imt for filing the statenment of
grounds of appeal.

The patent proprietor - respondent in the follow ng -
requested that the application for re-establishnent of
rights be rejected and that the appeal be rejected as
I nadm ssi bl e.

Its argunments are the foll ow ng:

- t he appell ant has not shown that the person
dealing with the tine limts in the office of the
appel lant's representati ves was sufficiently
gualified for such a sensitive task. The nere
i ndication that this person was "Patentanwal ts-
fachangestellte"” did not seemto be sufficient in
t hat respect;

- neither has it been denonstrated that this person

had been properly instructed about the tasks to be
per f or med;

- nor was there any control of that person's

activities, included in the representative's
nonitoring systemfor tine limts;

- in view of the size of the representative's office
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and the nunber of tine [imts to be controlled
daily an i ndependent cross-check woul d have been
necessary in order to prevent the system becom ng
I noper abl e because of one erroneous entry into the
register for time limts. In that respect
reference is nmade to decisions J 9/86, T 828/94
and T 486/ 99;

- summari zi ng, there was apparently neither a
sufficiently instructed person nor was there a
satisfactory nonitoring systemfor tinme limts.

Reasons for the Decision

2630.D

Under Article 108, third sentence, EPC, a witten
statenent setting out the grounds of appeal nust be
filed within four nonths of the date of notification of
the decision. In the present case this period el apsed
on 7 April 1997, 6 April being a Sunday (Rule 78(3) -
as in force until 31 Decenber 1998 - Rule 83(1), (2)
and (4), Rule 85(1) EPC

The appeal's adm ssibility, therefore, depends on
whet her re-establishnent of rights in respect of the
time limt for filing the statenent of grounds of
appeal is allowed or not.

According to the wording of Article 122(1) EPC, only
the applicant for or proprietor of a European Patent
who was unable to observe a tine linmt vis-a-vis the
Eur opean Patent O fice shall, upon application, have
his rights re-established. The Enl arged Board of
Appeal , however, held in its decision G 1/86 (QJ EPO
1987, 447) that an appellant may as opponent al so have
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his rights re-established under Article 122 EPC if he
has failed to observe the tine limt for filing the
statenent of grounds of appeal. Therefore, Article 122
EPC is applicable in the present case.

The application for re-establishnent conplies with the
formal requirenents of Article 122(2) EPC. The cause of
non-conpliance with the tinme limt was, according to

t he appell ant renmoved on 14 May 1997, when the
erroneously entered prolongation of the tinme limt for
filing the statenent of grounds of appeal had cone to
an end. Therefore, the starting point for cal cul ating
the two nonths tine limt, within which, according to
Article 122(2), first sentence EPC, the application
must be filed, is 14 May 1997. The tine |limt was
conplied with, nanely on 5 June 1997. The omtted act,
i.e. failure to file the statenment of grounds of appea
was al so conpl eted on that day.

Since, furthernore, the grounds and facts on which the
application is based, have been filed within the
prescribed tine limt together with the paynent of the
fee for re-establishnent, the application conplies also
with Article 122(3) EPC and is, therefore, adm ssible.

As to the allowability of the application,

Article 122(1) EPC nakes it a condition for re-
establ i shnent of rights that the person applying for
re-establishment shows that "all due care required by
the circunstances" was taken.

When an applicant is represented by a professiona

representative (Article 134(1) EPC), an application for
re-establishnent of rights under Article 122 EPC cannot
be acceded to unless the authorised representative can
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show t hat he has taken the due care required of an
applicant by Article 122(1) EPC (cf. J 5/80 [Q) EPO
1981, 343], point 4 of the reasons).

However, if the representative has entrusted to an
assi stant the performance of routine tasks, the sane
strict standards of care are not expected of the

assi stant as are expected of the applicant or the
applicant's representative (cf. J 5/80, point 6 of the
reasons). Hence, a cul pable error on the part of the
assistant nade in the course of carrying out routine
tasks is not to be inputed to the representative if the
| atter has hinself or herself shown that he or she
exerci sed the necessary due care in dealing with the
assistant. In this respect, it is incunbent upon the
representative to choose for the work a suitable
person, properly instructed in the tasks to be
perforned, and to exercise reasonabl e supervision over
the work (cf. J 5/80, point 7 of the reasons).

It seens that, in the present case, the first two
requi renents have been conplied wth.

The representative's assistant, entrusted wth noting
and controlling the tinme limts was, according to her
own declaration as well as to the representative's
subm ssions a carefully trained and experienced person.

The fact that she had passed the exam nation as a
patent agent assistant (Patentanwaltsgehilfin) is,
contrary to the respondent's allegations, sufficient to
establish that she was indeed famliar with all the
time limts of the European Patent Convention and their
calculation. To this the experience of several years of
practice is to be added. It can thus be assuned that
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she was qualified for her work.

As to the third requirenent of exercising reasonable
supervi sion over the work of the assistant it has to be
concl uded fromthe subm ssions of the appellant's
representative that randomcontrols i.e. outside the
rem nders were apparently not perforned.

9. | nst ead, the supervision consisted in controlling
whet her an entered tine limt was correct when the file
was submtted to one of the representatives in the
frame work of the rem nder system or when the incom ng
mai | was studi ed.

10. Thus, a later (incorrect) change of atinme limt, as in
the present case was only to be noticed when this
changed tinme limt came to an end, all the nore since
nost of the controls were perfornmed by the "tinme limt
| ady" herself.

11. In view of the size of the office of the appellant's
representatives their control systemseens to rely too
much on the conscientiousness of the assistant
responsi ble for the tine limts.

12. Pursuant to the established case | aw of the boards of
appeal Article 122 EPC is intended to ensure that, in
appropriate cases, the |loss of substantive rights does
not result froman isolated procedural mstake within a
normal |y satisfactory system (J 2 and 3/86, QJ EPO
1987, 362).

13. This, however, can not be said about the system under

consi deration, which does not include any effective
cross check. A sinple failure by one person to keep the

2630.D Y A
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previously entered correct tine limt resulted in

filing the statenent of grounds of appeal outside this
time limt. None of the foreseen controls could becone
effective and the above nentioned rules were forgotten.

The question whether a particular systemused in a
particular office to ensure that acts are perforned
within the prescribed tine Iimt satisfies the

requi renents of "all due care" according to Article
122(1) EPC depends on the individual circunstances of
each case.

Nevertheless, in a large firmwhere a | arge nunber of
dates have to be nonitored daily (nore than a hundred
time limts according to the appellant) it is to be
expected that an independent cross-check is built into
the systemin order to counterbal ance human errors (cf.
J 9/86, J 26/92, T 828/94). Insofar the board concurs
Wi th the subm ssions of the respondent.

In the present case it would be appropriate that
soneone within the representatives' office of the

appel  ant woul d be responsi ble for independently
checking the tinme limts, at |east those which cannot
be prolonged. In J 26/92 the systemused incl uded
conplete lists of all tinme limts for a period of about
two nonths in advance, which were nade available to
everyone in the office.

The appel | ant deni es that the above nentioned deci sions
are pertinent for the case under consideration. It is
true that here no m sunderstandi ng between the
representative and his technical assistant has
occurred. An independent objective cross-check is,
however, a good renedy agai nst any human m st ake
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related to the observance of tinme limts. Had such an
i ndependent cross check been installed in the
representatives' office there would have been good
chances that the m stake woul d have been detected and
the loss of the time limt would have been prevented.

On the other hand, the decisions relied upon by the
appel lant (J 31/90, J 32/90, T 309/88, T 30/90) are not
pertinent for the present case because they are either
not concerned with the problens of a satisfactory
nonitoring systemor where this is the case (T 309/ 88)
the individual circunstances are conpletely different
since in the case underlying decision T 309/88 the
office of the representative was a small one-man office
W th one assistant where both worked cl oser together
than in a large firmand where less tine limts were to
be observed and the supervision of the assistant could
be perforned by random control s.

For the reasons given above, the Board is not convinced
that the appellant's nonitoring systemcan be

consi dered as being satisfactory. The fact that so far
no case of re-establishnment into a mssed tine limt
has occurred in the representatives' office is
gratifying but cannot overcone the |lack of an effective
cross- check.

The appel |l ant has, therefore, not shown all due care
required by the circunstances, Article 122(1) EPC with
t he consequence that the application for
re-establishnent of the appellant's rights can, thus,
not be allowed. Hence, the appeal is inadm ssible.
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For these reasons it is decided that:

1. The application for re-establishment is refused.
2. The appeal is rejected as i nadm ssible.

The Regi strar: The Chai r man:
A. Counillon C. T. Wlson
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