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Summary of Facts and Subm ssi ons

0965. D

The nention of the grant of European patent

No. O 384 071 in respect of European patent application
No. 89 311 312.6, filed on 1 Novenber 1989 and cl ai m ng
priority of the applications US 380324 and US 312994,
filed on 17 July 1989 and 21 February 1989,
respectively, in the United States of Anmerica, was
publ i shed on 19 January 1994.

The i ndependent clains 1 and 9 of the patent read as
fol | ows:

"1l. A brake system (10; 30) for aircraft, conprising:
first and second sets of brakes (12; 42)
associated with respective sets of wheels (1-8; 34-40)

of the aircraft;

operator controlled brake actuation neans (22;
32) interconnected with said first and second sets of
brakes (12; 42) for allow ng an operator to regul ate
application and rel ease of brake pressure at said
br akes;

wheel speed sensing neans (20; 46) associ ated
with said wheels (1-8; 34-40) for producing a wheel
speed signal indicative of instantaneous speed of the
aircraft; and

brake sel ection neans (20-26; Kl-K3)
I nterconnected between said first and second sets of
brakes (12; 42) and said wheel speed sensing neans (20,
46) for enabling said first set of brakes and
i nhibiting said second set of brakes when said speed of
the aircraft is below a first predeterm ned threshold
speed, whereby timng neans (78) are interconnected
with said wheel speed sensing neans (20; 46) and brake
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sel ection neans (20-26; K1-K3), said timng neans (78)
bei ng actuated by said wheel speed sensing neans (20;
46) when said speed of the aircraft is bel ow said
threshol d speed, said timng neans (78) controlling
sai d brake sel ection nmeans (20-26; K1-K3) to enable
said first set of brakes and to inhibit said second set
of brakes when said speed of the aircraft is bel ow said
threshol d speed for a predeterm ned period of tine."

"9. A brake system (10; 30) for aircraft, conprising:
first and second sets of brakes (12; 42)
associated with respective sets of wheels (1-8; 34-40)

of the aircraft;

operator controlled brake actuation neans (22;
32) interconnected with said first and second sets of
brakes (12; 42) for allow ng an operator to regul ate
application and rel ease of brake pressure at said
br akes;

wheel speed sensing neans (20; 46) associ ated
with said wheels (1-8; 34-40) for producing a wheel
speed signal indicative of instantaneous speed of the
aircraft; and

brake sel ection neans (20-26; Kl-K3)
I nterconnected between said first and second sets of
brakes (12; 42) and said wheel speed sensing neans (20,
46) for enabling said first set of brakes and
i nhibiting said second set of brakes when said speed of
the aircraft is below a first predeterm ned threshold
speed, wherein said brakes have associ ated brake val ves
(44) for application and rel ease of brake pressure,
sai d operator controlled actuation nmeans (22; 32) being
i nterconnected with said brake valves (44) for
controlling a netering of brake pressure fromsaid
brake val ves (44) to said brakes (12; 42); and antiskid
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control neans (48-52) interposed between said brake

val ves (44) and said brakes (12; 42) for selectively
controlling application of brake pressure to said
brakes (12; 42) fromsaid brake valves (44) as a
function of braking activity of the associ ated wheels."

. Notice of opposition was filed on 14 Cctober 1994 on
the grounds of Article 100(a), (b) and (c) EPC. In
respect of an alleged | ack of novelty of the subject-
matter of claim9 the opposition was in particul ar
supported by the docunent:

Al: EP-A-0 329 373.

L1, By a deci si on announced at oral proceedi ngs held on
30 Cctober 1996 and posted on 25 Novenber 1996 the
Qpposition Division rejected the opposition.

Since only the lack of novelty of the subject-matter of
claim9 had been substantiated in witing and orally
during the oral proceedings the further grounds of
opposition nentioned in the notice of opposition did
not have to be considered by the Opposition Division.

The Opposition Division was of the opinion that
docunent Al, which constituted an Article 54(3) EPC
docunent and could only be considered in so far as
novelty of the subject-matter of claim9 was concerned,
neither explicitly nor inplicitly disclosed the
presence of anti-skid neans.

| V. On 23 January 1997 a notice of appeal was | odged

agai nst that decision together wth paynent of the
appeal fee.

0965. D Y A



- 4 - T 0095/ 97

In its statenment of grounds of appeal, filed on 4 Apri
1996, the appellant essentially argued that |ack of
novelty of the subject-matter of claim9 was apparent
to the skilled person when taking account of the
inmplicit disclosures of docunent Al.

V. In a comruni cation issued in preparation for ora
proceedi ngs, the Board held that, since the opposition
and the present appeal were substantiated only in
respect of lack of novelty of the subject-nmatter of
claim9, it could restrict itself to investigating
whet her claim9 defined novel subject-nmatter.

The Board further pointed out that an all eged

di scl osure could only be considered "inplicit" if it
was i nmmedi ately apparent to the skilled person that
not hing el se other than the inplicit feature forned
part of the subject-matter disclosed. In this respect
the evidence presented in the present case by the
Appel  ant did not appear sufficient to substantiate
such inplicit disclosure.

\Y/ A statutory declaration by the representative of the
appel lant, M J. R Badger, together with exhibits A
and B, and a statutory declaration by M Al an Ti bbats
with attached Exhibits Ato F were filed on 18 February
1999 and 3 March 1999, respectively.

VI, Oral proceedings were held on 18 March 1999.
VIII. In support of its request for revocation of the patent
due to | ack of novelty of the subject-matter of

claim9, the appellant essentially relied upon the
foll ow ng subm ssi ons:

0965. D Y A
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It was inmplicit to a person skilled in the art of
aircraft braking systens that an anti-skid control was
intended in AL. Wiilst in principle it was not

i npossible for the selective braking disclosed in Al to
be used without anti-skid, that nerely reflected a
theoretical possibility, because, in practice, for an
aircraft of a size having a nunber of brakes sufficient
to allow for use of selective braking and in particul ar
for larger aircraft having carbon-di sc brakes for which
sel ective braking was particul arly advant ageous, the
provi sion of anti-skid was inplicitly understood by a
person skilled in the art to be an essentia
requirenent. In this respect also the further evidence
recently submtted, showed that in conventional |arger
aircraft anti-skid braking control was exclusively
appl i ed.

Furt hernore, docunent Al itself also clearly suggested
to the skilled person that anti-skid braking was
envisaged. In colum 3, lines 27 to 31 reference was
made to individual control of each of the electro
hydraul i c val ves by an electronic control unit 50
whil st the electronic control unit received input from
mul tipl e wheel speed transducers. I|ndividual control of
t he brakes on the basis of its wheel speed clearly
inplied anti-skid control because for selective braking
one wheel speed transducer only woul d suffice.

The Opposition Division had concluded that the single
di fference between the brake systemdefined in claim?9
and that known from Al was the presence of anti-skid
control neans. The brake system of claim9 | acked
novelty since the anti-skid control means were inplicit
to the skilled person when taking into account the ful
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context of the system disclosed in Al.

Xl . The respondent requested rejection of the appeal and
its argunents may be summari sed as foll ows:

It was accepted that aircraft have conventionally been
fitted with anti-skid braking systens. However, such a
fact did not support the argunent that it was inplicit,
froma consideration of Al, for this known aircraft
braki ng systemto necessarily include anti-skid
control. An alleged disclosure mght only be considered
“inplicit" if it was apparent to the skilled person
that nothing other than the alleged inplicit feature
formed part of the subject-matter disclosed. Since
anti-skid was not necessary for the functioning of the
sel ective braking in Al, and since Al did not give the
slightest hint that the electro-hydraulic valves in
this known sel ective braking systemacted as anti-skid
val ves, the appellant's subm ssions failed to provide
convi nci ng evi dence that docunent Al directly and
unanbi guously di scl osed that feature. For these reasons
the brake systemin accordance with claim9 should be
consi dered novel and consequently the appeal should be
rej ected.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Procedural consi derati ons

2.1 Rul e 55(c) in conjunction with Rule 56(1) EPC requires

0965. D Y A
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that every ground of opposition alleged in the notice
of opposition be supported by "facts, evidence and
argunents” wi thin the nine-nonth opposition period.
Since only lack of novelty of the subject-matter of
claim9 of the patent in suit has been substanti ated,

t he ot her grounds of opposition under Article 100 EPC
crossed in the boxes on the EPO Form 2300.1 (sheet for
the notice of opposition) nust be disregarded. They did
not in fact play any role during the opposition and
appeal proceedings.

Only lack of novelty under Article 100(a) EPC of the
subject-matter of claim9 of the patent in suit was
substantiated in relation to a prior art docunent to be
consi dered under Article 54(3) EPC. Hence the Board
sees no reason to go any further than investigating
whet her claim9 defines novel subject-matter vis-a vis
t hat docunent.

These concl usi ons have not been contested by the
appel | ant .

Novel ty of the subject-matter of claim9

The Opposition Division established that the priorities
relied upon by the present patent and the earlier

Eur opean patent application Al were validly clai ned.
The Board has cone to the sane conclusion and therefore
docunment Al is deened to be conprised in the state of
the art for the consideration of novelty under the
provi sions of Article 54(3) EPC for the contracting
states DE, FR, GB and IT, which it designates in comobn
with the contested patent.
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The Board and the parties are in agreenent that
docunent Al explicitly discloses all the features of
claim9 with the exception of the last full sentence
relating to the antiskid control neans.

In accordance with the established case | aw of the
Boards of appeal, a prior art docunment anticipates the
novelty of clained subject-matter if the cl ai ned
subject-matter is directly and unanbi guously derivabl e
fromthat docunent, including any features inplicit to
a person skilled in the art. However, an all eged

di scl osure can only be considered "inplicit" if it is

i mredi ately apparent to the skilled person that nothing
other than the alleged inplicit feature forned part of
the subject-matter disclosed.

Consi dering whether Al inplicitly discloses the

i ncorporation of anti-skid control neans in the
selective aircraft braking systemdisclosed in Al, it
is to be noted that this known aircraft braking system
clearly is operable wthout anti-skid control neans.
Therefore it cannot be maintained that the anti-skid
control is an absolutely necessary feature of the brake
system di scl osed in Al.

The appel l ant submitted during the oral proceedi ngs
that the inclusion of anti-skid control was self-
evident to the skilled person for the reason that the
system was i ntended for larger aircraft, normally
having anti-|lock control braking. In particular for an
aircraft of the size having a nunber of brakes
sufficient to allow for use of the selective braking
di sclosed in Al, and nore particularly for |arger
aircraft having carbon disc brakes for which selective
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braki ng was particul arly advantageous, the provision of
anti-skid would be seen by the person skilled in the
art to be a notorious requirenent.

It is not disputed that nost larger aircraft have anti-
skid control neans and in so far the additiona
docunents, filed before the date of oral proceedi ngs
(see point VI) as proof of this fact, do not have to be
considered in detail for their relevance in this
respect.

The di sclosure of Al essentially relates to disabling
of a nunber of brakes during taxiing which is unrelated
to anti-skid considerations. |Independent claim1l, which
defines the invention disclosed in A1 in its broadest
terns, also does not limt the invention to any
particul ar braking systemcontrol, to particular brake
disc material or to a particular size of the aircraft.
Since there is no perceivable technical reason
followng fromthe aircraft braking systemdisclosed in
Al to include of necessity anti-skid control, the
skill ed person did not have any reason for being
positively prejudiced in the direction of anti-skid
control when interpreting the invention disclosed in
Al.

In this respect attention can also be drawmn to the
patent in suit in which the invention clainmed inits
broadest form (claim 1) does not nention anti-skid
braking control. The inclusion of an anti-|lock contro
means is clainmed in preferred enbodi nents (clainms 5 and
6) .

The appel lant specifically referred to the text in
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colum 3, lines 27 to 31 of Al, which in its opinion
clearly hinted at the inclusion of anti-skid control in
t he system di scl osed in Al because of the reference to
i ndi vidual control and nmultiple wheel speed
transducers, obviously relating to wheel speed sensing
of each separate wheel. Moreover, Al further referred
to the inclusion of various conventional system
conponents (columm 3, lines 20 to 26).

The Board cannot accept this conclusion. Considering
the passage in the description of Al in nore detail, it
Is stated that the individual control of each of the
hydraul i c val ves for the wheel brakes is provided by an
el ectronic control unit and that the unit receives
input fromthe pilot's brake pedal transducers, whee
speed transducers and the brake tenperature sensors. In
the context of the aircraft braking systemfor

sel ectively disabling a brake or brakes (see claim1 of
Al), individual control of the hydraulic valves for the
wheel brakes is not necessarily linked to anti-skid
control because for selectively disabling a brake or
brakes individual control of the valves for the brakes
may be applied to select the brake or brakes to be

di sabl ed.

Furthernore, it cannot be inferred fromthe disclosure
of Al that each wheel has a wheel speed transducer. In
order to neasure the speed of an aircraft, in
particul ar when the aircraft is not noving in a
straight line, nmultiple wheel speed sensors coul d be
used to determ ne the speed of the aircraft in a nore
reliable manner than woul d be possi bl e when the speed
was determ ned on the basis of one single speed sensor.
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In as far as it is nentioned in the description of Al
that various conventional system conponents can be
provi ded (colum 3, lines 20 to 26) this cannot in
itself be considered to suggest a requirenent or
necessity for an anti-skid control. In the Board's

opi nion, such a statenent nerely indicates that the
system di sclosed in Al is a self-contained system that
can be used together with the conventional system
conponent s.

Therefore the Board cones to the conclusion that the
evi dence and argunents presented by the appellant for
substanti ation of the allegation that the inclusion of
anti-skid control neans in the systemdisclosed in Al
is inplicit does not fulfill the condition that nothing
el se other than the alleged inplicit feature forned
part of the subject-matter disclosed. The subject-
matter of claim9 of the patent in suit is therefore
deened novel with regard to the disclosure of docunent
Al.

The ot her docunents cited in the opposition proceedi ngs
and opposition-appeal proceedings were used for
interpretation of the disclosure of AL in an attenpt to
prove the point of inplicit disclosure raised by the
appel l ant. None of these docunent was presented as

evi dence of |ack of novelty of the subject matter of
claim9 or indeed is suitable to put its novelty in
doubt .
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For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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