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Summary of Facts and Submn ssions

1233.D

The nention of the grant of European patent

No. O 361 855 in respect of European patent application
No. 89 309 775.8 filed on 26 Septenber 1989 was
publ i shed on 7 June 1995.

G anted claim1 reads as fol |l ows:

"A piece (3) of machine-knitted uphol stery fabric for
covering at least part of the surface of a three-

di mensi onal support (2), having one or nore portions of
tubular fabric (12-15) at (a) location(s) where each
such tubul ar portion can serve as an anchorage device
for facilitating the securing of the upholstery fabric
piece (3) to said support (2) characterised in that the
one or nore portions of tubular fabric (12-15) are
integrally knitted with the uphol stery fabric piece (3)
as a one-piece fabric."

Noti ce of opposition was filed on 6 March 1996 by
Respondent | (Qpponent 1) and on 7 March 1996 by
Respondent |1 (Opponent 11) on the grounds of
Article 100(a) EPC. In respect of an alleged | ack of
novelty and inventive step the Respondents relied
mai nly upon the follow ng prior art docunents:

(D2) DE-U-86 29 570

(D5) US-A-4 232 899

The Appellant (Patentee) cited in opposition
pr oceedi ngs:

(D9) David J. Spencer: Knitting Technol ogy, Perganon
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Press 1983, page 71

By deci sion posted on 3 February 1997 the Qpposition
Di vi si on revoked the European patent No. 0 361 855.

The Qpposition Division was of the opinion that the
subject-matter of granted claiml did not involve an

i nventive step. Regardi ng the upholstery fabric of the
cl osest prior art disclosed in D2 and the well known
use of tubular fabric portions for securing uphol stery
fabric to a support disclosed for exanple in D5, a
skilled person would regard the inclusion of these
known tubul ar fabric portions in the fabric described
in D2 as a normal design possibility for facilitating
the securing of the upholstery fabric piece to the
support. Therefore, the teachings of D2 and D5 | ed the
skilled person in an obvious manner to the subject-
matter of the granted claim1.

On 13 February 1997 notice of appeal was | odged agai nst
this decision and the appeal fee was paid on the sane
dat e.

Together with the statenent of grounds of appeal, filed
on 10 May 1997, the Appellant filed new clains in
accordance with three auxiliary requests.

In a communi cati on annexed to the summons to attend
oral proceedings the Board expressed its prelimnary
opi ni on according to which the subject-matter of
claim1l of the main request and first auxiliary request
appeared to | ack novelty, and the subject-matter of the
clainms of second and third auxiliary request appeared
to lack inventive step
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Since all three parties submtted in witing that they
woul d not take part in the oral proceedings (see
Appellant's letter dated 29 January 2001 and
Respondents' l|etters dated 4 January 2001 and

5 February 2001) the oral proceedi ngs were cancell ed.

Inits witten subm ssions the Appell ant requested that

t he deci sion under appeal be set aside and that the
patent be maintained with claim1l as granted (main
request);

auxiliary wth claim1l based on granted claim 1l and
anended to take account of D2 taken as the cl osest
prior art (auxiliary request 1);

auxiliary wth claim1l based on a conbi nati on of
granted clains 1 and 9 (auxiliary request 11);

auxiliary wth claim1l based on a conbi nati on of
granted clains 1, 5 and 7 (auxiliary request I11);

Caiml of the first auxiliary request was not
specifically formnul at ed.

Caiml of the second auxiliary request reads as
fol | ows:

"A piece (3) of machine-knitted upholstery fabric for
covering at |least part of the surface of a three-

di mensi onal support (2), having one or nore portions of
tubul ar fabric (12-15) at (a) |ocation(s) where each
such tubul ar portion can serve as an anchorage device
for facilitating the securing of the upholstery fabric
piece (3) to said support (2) characterised in that the
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cover is a one-piece fabric cover shaped in knitting
process to fit the three-di nensional support and the
one or nore portions of tubular fabric (12-15) are
integrally knitted with the uphol stery fabric piece (3)
as a one-piece fabric."

Caiml of the third auxiliary request reads as
fol | ows:

"A piece (3) of machine-knitted uphol stery fabric for
covering at |l east part of the surface of a three-

di mensi onal support (2), having one or nore portions of
tubul ar fabric (12-15) at (a) |ocation(s) where each
such tubul ar portion can serve as an anchorage device
for facilitating the securing of the upholstery fabric
piece (3) to said support (2) characterised in that at
| east one anchorage device conprises portions of
tubular fabric (12-15) that are integrally knitted with
the uphol stery fabric piece (3) as a one-piece fabric
and fornmed as single jersey knitting extending in a
course-w se direction, and being | ocated internedi ate
the margins of the fabric piece.”

The Appellant's subm ssions in support of its requests
can be summarized as foll ows:

The prior art upholstery fabric according to D2 woul d
not prejudice the patentability of the clainmed subject-
matter since, when considering "Langenscheidts

enzykl opadi sches Worterbuch, Teil Il Deutsch-Englisch"
(D10) the term "angestrickte Schl aufen” discl osed
therein addressed a nere "l oop" or "noose". Such

el enents coul d not be conmpared with the tubular fabric
portions of the clainmed upholstery fabric because they
provided a different shape and function. The known
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| oops were intended for inserting reinforcing elenents
or fixing elenents e.g. wres, and suited as joining

el ements of separately knitted fabric pieces by passing
wires through alternatively |ocated | oops of adjacent
edges of fabric. A skilled person was not led to use
these | oop portions as anchorage devices.

A skilled person having know edge of D2 and wi shing to
secure the cover of D2 to a support would, if aware of
the contents of D5 and D6 be guided to turn and sew
hens al ong the edges of the panels. There was no

gui dance fromeither D2 itself or D5, D6 to integrally
knit tubular portions in |ocations where the tubul ar
portion could act as anchorage devices.

The Respondents requested dism ssal of the appeal and
essentially relied on the follow ng subm ssions:

In contrast to the opinion expressed by the Appellant,
D10 i ndicated that "angestrickte Schlaufen" had the
same nmeani ng as tubul ar portions of the patent in suit.
These elenents clearly were intended as fixing elenents
or anchorage devices. Therefore a skilled person woul d
recogni ze that these elenents of the cover disclosed in
D2 woul d be suitable for the function as clained in
claim1l1l of the patent in suit.

A one-piece fabric was al so disclosed in D2 and D5, and
the further restricting features of the clains of the
auxiliary requests did not add anything that was not
obvious to a skilled person.

Claim1 of the third auxiliary request contained at
| east partially new subject-matter which was not
di sclosed in the application as filed, and therefore
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was not all owabl e under Article 123(2) EPC. The feature
" portions of tubular fabric ... extending in a
course-wi se direction ..." was not present in the
application docunents as originally filed.

Additionally, the subject-matter of claim21 could not
be considered to be inventive since it was based on
measures which were included in the cormmon know edge in
the art. The location of tubular fabric portions
internmedi ate the margins of the fabric was disclosed in
Figure 4 of D2. Knitting of a fabric in a double jersey
structure was absolutely usual in the art, and for a
skilled person it was clear that in this case the
extendi ng tubular fabric portions could only be knitted
in single jersey nmethod. Furthernore the skilled person
woul d sel ect the extension of these tubular portions in
any suitable direction of the fabric w thout taking an
I nventive step

Reasons for the Decision

2.

2.

1233.D

1

2

The appeal is adm ssible.

(bj ections under Article 123(2) EPC

The Respondents were of the opinion that claim1l of the
third auxiliary request contained new subject-matter

whi ch was not disclosed in the application as filed. In
particular the feature that the "tubul ar fabric extends
in a course-wi se direction" allegedly was not derivable
fromthe original disclosure.

However, the Board considers that this amendnent is
derivable by a skilled person fromclaim3 of the
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patent in suit and of the originally filed application,
respectively. According to the wording of claim3 the
axis of the tubular fabric portion alternatively can be
directed parallel or at right angles to the wal es of
the fabric piece. In the latter case this neans that
the tubul ar portion extends in the direction of the
courses because it is self-evident in warp knitting
technol ogy that the courses are at right angles to the
wal es. Therefore claim 1l of the third auxiliary request
conplies with Article 123(2) EPC

Mai n request

As was already indicated in its comunication the Board
does not agree with the Appellant's interpretation
concerning the disclosure of D2, in particular as
concerns the interpretation of the terns "Schl aufen”
and "Schlingen". In the Board' s opinion said

"Schl aufen"” are short tubul ar portions consisting of
several stitches whereas said "Schlingen" consist of
single threads, formng piles. As is indicated with
reference nunber 44 in Figure 4 (see page 8, lines 6 to
7) the | oops 44 (Schl aufen) conprise several stitches
into which a reinforcenment elenent is knitted in
whereas | oop-stitches 22 (Schlingennmaschen) consisting
of a single thread are shown in Figure 2 (see page 7,
line 24). In this respect the dictionary D10 relied
upon by the Appellant does not |ead to anot her
interpretation of the terns concerned.

D2 di scl oses a piece of nmachine-knitted uphol stery
fabric covering part of a three-di nensional support
like a seat (figure 1; page 1, lines 16 to 17; page 2,
lines 8 to 9). This upholstery fabric has portions of
tubul ar fabric ("Schlaufen" 44) which according to the
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description are suitable for insertion of "Kedern"

"Ver st ar kungsel enent en" (rei nforcenent el enents) or
"Bef esti gungsel enenten" (fastening el enents) such as
wires (Figure 4; page 5, lines 8 to 13). Furthernore

t he uphol stery fabric containing the integrally
knitted-in tubular portions can be a one-piece fabric
depending on the availability of suitable knitting
machi nes (see page 2, lines 8 to 12). However, since D2
nei t her discloses the use of tubular portions as an
anchorage device for facilitating the securing of the
uphol stery fabric piece to the support nor is it

i medi ately apparent that the tubular portions are
suitable for such use, novelty of the subject-matter of
claim1 is concluded.

Starting fromthe closest prior art represented by D2
the object of the patent in suit is to provide a piece
of knitted uphol stery fabric in a form which
facilitates its attachnent to a three-dinensiona
support, such as a vehicle seat cushion (see colum 1,
lines 34 to 38 of the patent in suit). The solution to
this problemis achieved by the use of the one or nore
portions of tubular fabric (12-15) which are integrally
knitted with the uphol stery fabric piece (3) as a one-
pi ece fabric so as to serve as an anchorage device for
facilitating the securing of the upholstery fabric
piece (3) to said support (2).

D5 di scl oses a one-pi ece uphol stery cover made from a
plurality of uphol stery pieces sewn together,
positioned over a frane and secured to it by anchorage
means consi sting of sewn fabric pockets 68 form ng
fabric tubes in which rigid rods 56 carrying snap
swvel clips are inserted (Figure 4; colum 4, lines 20
to 30). Therefore, when |looking into the rel evant prior
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art in an attenpt to find a solution to the underlying

probl em of the present patent the skilled person would

be led to use the known (short) tubular portions of D2

as anchorage devices for securing the upholstery to the
support and arrive at the subject nmatter of claiml

Wi t hout the involvenent of an inventive step

(Article 56 EPC).

First auxiliary request

Claim1l of this request was not submtted with a
specific final wording. The Appellant only expressed
that he was prepared to make anendnents taki ng account
of the subject matter of D2 as closest prior art. Since
such an amended claim 1l would contain the identica
features of claim1l of the main request in another
order its subject-matter would al so not involve an

i nventive step for the sane reasons as appl yi ng agai nst
the mai n request.

Second auxiliary request

When conpared to claim1 of the main request claim1 of
this second auxiliary request includes the additiona
feature "the cover is a one-piece fabric cover shaped
in the knitted process to fit the three-di nensiona
support”. This feature is mainly a repetition of
features already present in claiml of the nmain
request, and is also disclosed in D2 (page 2, lines 10
to 12) because it is an objective of the knitted one-
pi ece fabric cover according to D2 to be forned in such
a manner as to fit the uphol stery support very well
(page 1, lines 33 to 34). The subject-matter of this
claiml therefore al so does not conply with the

requi renent of Article 56 EPC.
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Third auxiliary request

When conpared to claim1 of the main request, claiml
of the third auxiliary request includes the additiona
features according to which "at |east one anchorage
devi ce conprises portions of tubular fabric ... that
are formed as single jersey knitting extending in a
course-w se direction, and being |l ocated internediate
the margins of the fabric piece".

D2 explicitly discloses that tubular fabric portions 44
containing a reinforcenent elenent 45 are integrally
knitted-in internediate the margins of the fabric piece
31 spaced apart fromthe left and right margin (see
Figure 4; page 5, lines 8 to 13; page 8, lines 6 to 7).

If the skilled person carries out the teaching of D2
for manufacturing a fabric as described in its claim10
(see Figure 5), it is considered obvious to use the

wel | - known doubl e jersey knitting nmethod, whereby the
tubul ar portions can easily be fornmed by knitting
single fabric portions on each one of both needl e beds
and joining themagain after a distance. In order to
create protruding tubular portions as shown in Figure 4
the skilled person is caused to use in this knitting
met hod different | engths of courses on both needle
beds. By this nethod usually applied in knitting

t echnol ogy, tubular portions of single jersey knitting
are produced in an obvious manner. The orientation of
the tubul ar portions in a course-w se direction cannot
in itself be considered inventive either because the
skill ed person woul d sel ect whatever position was
needed for the special purpose, particularly

consi dering the requirenent of e.g. upholstery for car
seats to be securely fixed to the surface contour of
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the seat (see Figure 1 of D2).

Additionally, although in D2 the direction of the
courses is not explicitly nmentioned, in conparison with
figure 5 the skilled person acknow edges the courses
being directed parallel to the tubular portions
conprising the reinforcenent el enent 44 as shown in
figure 4, thus prejudicing the presence of an inventive
st ep.

Summari sing, for the above reasons the Board arrives at
the conclusion that the subject-nmatter of each claim1
of the main request and of the three auxiliary requests
does not conply with the requirenents of patentability
according to Article 52(1) EPC, and that revocation of
the patent under Article 100(a) EPC is therefore
justified.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau
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