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Summary of Facts and Subm ssi ons
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The appel | ant (applicant) | odged an appeal on

18 Decenber 1996 - paying the appeal fee on the sane
day - against the decision of the exam ning division of
18 October 1996 to refuse European application

No. 89 910 050.7. The statenment of grounds of appeal
was received on 27 February 1997.

The exam ni ng divi sion expressed the viewthat claim1

underlyi ng the deci sion was not based on an inventive

step in the light of

(D1) AU B-572 503

(D2) GB-A-1 269 903 and

(D4) FR-A-1 016 865.

Together wth the statenent of grounds of appeal the

appellant filed newclains 1 to 5 and new description

pages 2, 2a and requested that the inpugned decision be

set aside and that a patent be granted on the basis of

t hese cl ai ns.

Claim1l reads as foll ows:

"1l. A one piece spiked connector suitable for
connecting together adjoining tinber nmenbers which

extend at right angles to one another, including

a cranked stem (11),
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primary and secondary spikes (17, 18) respectively
connected to distal ends of said cranked stem (11)
and each extending away fromsaid stem(11) to
provi de respective free ends spaced fromsaid
cranked stem (11),

said primary spike (17) lying substantially in a
common plane with said cranked stem (11),

sai d secondary spi ke (18) extending away from said

common pl ane,

said primary spi ke (17), when penetrating a side
face (15) of one tinber nenber (9), being adapted
to be retained pivotally in the tinber nenber (9),
wher eby said connector may pivot about said
primary spike (17) to its connecting attitude,
permtting said secondary spike (18) to penetrate
t he adjacent side face (16) of the other tinber
menber (8), characterised in that

sai d secondary spike (18) forns an included acute
angle with the adjacent portion (13) of said stem
(11) and is of such a length that its free end
termnates outside the arc scribed by the
connected end of said secondary spike (18) when

pi voti ng about said primary spike (17),

said primary spi ke (17) fornms an acute angle with
sai d adj acent portion (12) of said stem (11), and
said stem (11) is arranged such that said portion

(12) of said stem adjacent said primary spike (17)
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may deflect resiliently with respect to said spike
(17) when the latter is driven hone substantially
perpendicularly into the side face (15) of said
one tinber nenber (9)."

In the comunication pursuant to Article 11(2) RPBA
dated 26 May 1997 the board rai sed objections under
Article 84 and Rule 29(1)(a) EPC with respect to
claiml1 and drew appellant's attention to the

conbi nation of (Dl1), (D2) and (D4) with respect to the
i ssue of inventive step of the subject-matter of
claiml. No comments on the above conmmuni cation of the
board were filed by the appellant.

In the oral proceedings of 17 March 1998 appellant's
representative did not appear. The Chairnman decl ared
the oral proceedi ngs open and stated that the appell ant
was duly summoned; in accordance with Rule 71(2) EPC

t he proceedi ngs were continued w thout him

From appel | ant' s statenent of grounds of appeal the

follow ng argunents can essentially be derived:

- (D1) is contradictory in itself, see page 3,

second and si xth paragraph;

- a skilled person would therefore be unable to
extract any neani ngful teaching from (Dl) with
respect to the angl es between the spi kes and the

stem

- the insufficient hold on the | ower or anchoring

ti mber menber by the first attachnment spi ke and

0937.D Y
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partly the incorrect orientation of the second
spi ke contribute to the known connector's | ow
resistance to pull out, (see sheets 1 to 4 filed
with the statenent of grounds of appeal);

- t he above probl em encountered in (D1) is solved by
the features set out in claiml, nanely by acute
angl es between both spi kes and the stemwhich in
itself is resilient and has a length such that its
free end term nates outside the arc scribed by the
connected end of the said secondary spi ke when
pi voting about said primary spike; the effect of
these features will be a tendency to pull the

ti mber conponents together;

- even a conbi nation of (Dl1) and (D2) would not
render the subject-matter of claim 1l obvious since
it would not be clear that the retention of the
connector in the tinber nmenbers is inproved by the
acute angl es between the spikes and the stem by
the specific length chosen for the stemand by the

resilience provided for in the stem

Reasons for the Decision

1. The appeal is adm ssible.

2. Amendments

Caim1l is not open to an objection under
Article 123(2) EPC since only dependent clainms as

0937.D Y
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originally filed were incorporated into the independent
claim (see remark 1 of appellant’'s statenent of

grounds of appeal).

Form of claim 1

As al ready set out in the board s above conmmuni cation
claiml1l is open to objections under Article 84 EPC
"said" in conbination with the adjacent portion (12)
of claim1l should read "an" since nentioned in the
characterizing clause for the first tine - and
Rul e 29(1)(a) EPC since fromthe nearest prior art
docunent (D1l) the resilience of the portion "12" of the
stem"11" is known, (see Figure 2 and reference signs
"12, 13, 29"), and since the length of the secondary
spi ke is such that its free end term nates outside the
arc scribed by its connected end when pivoting about
the primary spike, (see page 5, lines 16 to 21 of
(D1)).

Claimlis as a result of the above consi derations not
all owabl e for reasons of Article 84 and Rule 29(1)(a)
EPC.

Novelty

Novelty was not disputed in the inpugned decision or in
the board' s conmunication pursuant to Article 11(2)
RPBA in the appeal proceedings. Detailed argunents are
therefore not necessary in conbination with the issue

of novelty.

Inventive step

0937.D
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Even if claim1l were anmended to neet the above forma
requirenments it would not define inventive subject-
matter. The follow ng has to be observed in this

r espect .

The board agrees with the appellant that (Dl) in sone
aspects is contradictory in itself, (see page 3,
lines 3/4 and lines 19 to 23 as well as claim3), and
that a skilled reader could not derive an unanbi guous
teaching from (Dl) as to the rel evant angl es.

VWhat is therefore not known from (D1l) in conparison
with claiml is that the primary and secondary spi ke
forman acute angle with respect to the adjacent
portion of the stem The benefit of doubt with respect
to the disclosure of (D1) is therefore given to the

appel | ant .

Wth the subject-matter of claim11 the object of
providing i nproved tinber connectors which wll be
reliable and efficient in use is solved since the
appel l ant has found that (Dl) suffers froma poor pull-
out resistance due to its undefined angl es between the

spi kes and their connecting stemin-between.

The appel l ant clainms an i nprovenent of the tinber
connectors with respect to the pull-out resistance of
the connector and with respect to the force pulling

nei ghbouring ti nber conponents together.

The cruci al features produci ng, however, these effects

are well-known to a skilled person, nanely from (D2)

0937.D
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and (D4).

From (D2), (see colum 1, lines 19 to 27, claim1l and
Figure 1), it is clearly known to provide for acute
angl es between the spikes "2, 3" and the stem"1". Wen
appl yi ng such a connector to adjoining tinber nenbers a
prestressing effect in respect of the tinber nenbers is
automatically achieved by the deflection of the
secondary spi ke when driven into its tinber nenber.
This is also true in conbination with the spiked
connector according to Figures 7 and 11 of (D4) having
a Uform It is, however, conposed of two spikes "A B"
orientated augularly (acute angle) wth respect to the
central part "C', (see also colum 3 fourth paragraph
("Aet B... angulairenent ...")). This connector also
t herefore produces a tensioning effect in the tinber
menbers.

Under these circunstances claim1l has only added
features to the nearest prior art document (Dl) which
were readily available to a skilled person confronted
with the object of making the known tinber connectors
reliable and efficient in use i.e. of inproving their
pul | -out resistance and their ability to force

nei ghbouring ti nber conponents together. Since (D2) and
(D4) relate to the technical field of tinber connectors
and sol ve the above object wth the sane techni cal
features as claim1, nanely the provision of acute
angles of the primary and secondary spike wth respect
to the adjacent portion of the interconnecting stem it
is clear for any skilled person that these features
produce the clai ned advant ages over the nearest prior

art, nanmely increased pull-out resistance and a

0937.D
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tendency to pull neighbouring tinber conponents
t oget her.

Sunmari zing, it does not demand an inventive step to
conbine (D1) either with (D2) or (D4) to directly
obtain the subject-matter of claim1, Article 56 EPC

Claim1l - even if reworded to be formally in order - is
t herefore not all owabl e.

Appel l ant' s counterargunments are not convincing to the
boar d:

- if the appellant had reacted to neet the fornal
objections of the board wth respect to claiml
and, if he had in particular delimtated the
cl ai mover the disclosure of (D1) he woul d have
becone aware that the only different feature of
claim11 over (D1) is the acute angle between the
spi kes and the stem this feature and its
advant ageous effects being known from cl osely

rel ated docunents in the sane technical field;

- since docunents (D2) and (D4) already conprise the
object of the clained invention and di scl ose the
technical feature solving this object and since
t hey produce the advant ageous effects of this
technical feature, they can easily be conbi ned
wth the nearest prior art docunent (Dl) w thout
the exercise of an inventive step wthin the
nmeani ng of Article 56 EPC because a skilled person
regul arly woul d consi der docunents in the sane

technical field in which the objectively renaining

0937.D Y
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techni cal problemis addressed;

- appellant's sheets 1 to 4 filed with the statenent
of grounds of appeal have to be seen as background
information only since they relate to specific
angl es between the spi kes and the stem whereas
claiml1l is not restricted to specific but only to
acute angl es between the spikes and the stem

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi star: The Chai r man:

N. Maslin C. T. WIson
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