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Summary of Facts and Submn ssions

1487. D

This appeal is fromthe Opposition D vision' s decision
mai nt ai ni ng European patent No. 0 558 611 in anended
form In a notice of opposition, based on | ack of

i nventive step, the foll ow ng docunents were submtted,
inter alia:

(1) EP-A-0 373 655

(2) A Verma et al., "A Study on Blends of Nylon 6 and
Nyl on 66", Journal of Applied Polymer Science 31,
747-62 (1986)

Caim1l of the patent as naintained by the Opposition
di vi si on read:

"“An inproved process for preparing pignented drawn
filaments of copol yners of hexanet hyl ene adi pam de with
up to 4 % by wei ght of hexanet hyl ene-5-

sul f oi sopht hal am de units wherein the polyamde is
nelted, pignment is added as a concentrate in a polyner
matri x, polycaproam de is added with or by way of the
pi gnment concentrate, and the polyamde is spun into
filaments and drawn, characterized by reducing the
nunber of draw breaks by adding the pol ycaproam de in
an anmount equal to at |east 5% by wei ght of the

pol yam de content of the filanent."

In its decision the Qpposition Division found that the
subject-matter of the claimas maintai ned was novel and
i nventive over docunents (1) and (2).
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| V. The Appellant (Opponent) filed an appeal and subm tted
that the subject-matter of Caim1l did not involve an
i nventive step in view of docunents (1) and (2); in
support of its argunents it filed two further
docunents, nanely

(3) "Entw cklung und Tendenzen in der BCF-
Texturierung”, Chem efasern, Textilindustrie
(Dezenber 1994) and English translation thereof;

(4) "Devel opnents and tendencies in BCF texturing,
Man- made Fi ber Year book (1993).

It argued, in summary, that:

- contrary to the allegations of the Respondent
(Proprietor), cooling was applied between spinning
and drawing of the filanents according to the
patent in suit;

- docunent (2) had to be taken into account for
eval uating inventive step;

- starting fromdocunent (1), it was obvious for the
skill ed person, given the teaching of docunent
(2), to incorporate at |east 5% of nylon-6 (PA6)
into nylon-66 (PA66) for inproving the draw ng
property of the latter.

V. The Respondent (Proprietor) argued, in sunmary, that:

- according to the clained process, the filanents
were heated prior to drawi ng and not cold drawn;

- the fibres according to the process of docunent
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(2) were cold drawn, i.e. at |aboratory

t enper ature which neans roomtenperature, and that
the results reported in docunent (2) were not
applicable to the processes of the patent in suit
and of docunment (1) and that therefore docunent
(2) shoul d be disregarded;

- quenching of filanments did not inply that the
filanments were cold drawn.

Oral proceedi ngs took place on 9 May 2001. Shortly
before the end of the debate, the Respondent's
representative proposed that, if the Board shoul d be of
the opinion that the patent should be revoked, the ora
proceedi ngs be adjourned in order to allow himto file
evi dence of conparative data. He agreed that this
suggesti on woul d have neant continuing the proceedi ngs
in witing. Since the decision of the Qpposition

Di vi sion nentioned already the |ack of conparative data
in the patent (see page 5, |ast paragraph), the Board
did not find any justification for making this

subm ssion at such a very |ate stage of the proceedi ngs
(see Article 114(2) EPC, Article 11(3), Rules of
Procedure of the Boards of Appeal; paragraphs 3.3, 3.4
and 3.5.1, and also "Guidance for parties to appea
proceedi ngs and their representatives", QJ 1996, 342).
Therefore, the Board did not take up this suggestion.

The Appel |l ant requested that the decision under appea
be set aside and that the patent be revoked.

The Respondent requested that the appeal be dism ssed.



- 4 - T 0384/ 97

Reasons for the Deci sion

2.1

1487. D

Novel ty

The Board is satisfied that none of the cited docunents
anticipates the subject-matter of Caiml. Since
novelty is not in issue, no detailed reasons need be

gi ven.

I nventive step

The patent in suit concerns a nethod for reducing the
draw tensi on necessary for orienting nelt-spun

pi gnented nylon fibres. Organic pignents, added into
nylon to i nprove the resistance to degradi ng and fadi ng
inultraviolet Iight, crosslink nylon, change its
viscosity, form spherulites which weaken the fibres,
and require increased draw tension resulting in

i ncreased fibre breaks.

The problemas stated in the patent in suit was to find
ways of reducing the inpact of such pignents on nylon
spi nning and draw ng performnmance,

- whi ch would permt the use of a w der selection of
col oured pignents, both organic and inorganic, and

- whi ch woul d all ow the production of a conplete
range of coloured fibres w thout encountering
serious product deficiencies or operating
difficulties with any of them and

- whi ch woul d al |l ow the production of high tenacity
pi gnented nylon fibres (page 2, lines 26 to 30).
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A process for meking stain-resistant, pignented nylon
fi bres was known from docunent (1) which the Board
takes as the starting point for evaluating inventive
st ep.

The objective of docunent (1) was to use a w de

sel ection of coloured pignents, both organic and
i norgani ¢, w thout encountering serious product

deficiencies or operating difficulties.

For evaluating the pignmented drawn filanents, the

spi nning break | evel was determ ned. In document (1),

t he nunber of breaks was neasured in breaks per 8 hours
whereas in the patent in suit the neasurenent is
expressed in breaks per ton. So a conparison of the
respective break figures is not possible.

Therefore, the technical problemunderlying the patent
in suit has to be refornul ated agai nst docunent (1) as
the provision of a further process for preparing
pi gmrented drawn filanments of a copol yner of PAG6.

The probl em underlying the patent in suit was said to
be sol ved by a process for preparing pignented drawn
filaments of copol yners of hexanet hyl ene adi pam de with
up to 4% by wei ght of hexanet hyl ene-5-

sul f oi sopht hal am de units wherein the PA66 was nelted
and pol ycaproan de was added in an anobunt equal to at

| east 5% by wei ght of the polyanm de content of the
filanment.

The copol yners of Exanples 1, 2 and 3 of the patent in
suit conprise 5.8% 5.8% and 5.2% PA6 respectively.
Thus the problem as defined above was sol ved. The
guestion remai ns whether the solution involves an
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i nventive step

The PA6 (pol ycaproam de) content in the fibre nade
according to docunent (1) was |ower than 5% by weight,
a fact which was not contested by the parties. The
subject-matter of Claim1l of the patent in suit
differed in that the added PA6 was added in an anount
equal to at |least 5 weight % of the pol yam de content
of the filanment.

Docunent (2) did not disclose PA66 copol yners
cont ai ni ng pignents. The Board has disregarded this
docunent since no evidence has been adduced to suggest
that the person skilled in the art would have, fromhis
general know edge, conbined the teaching of docunents
(1) and (2). The Appellant did not contest that this
evi dence was m Ssi ng.

Al the argunents concerning the cooling step were not
rel evant since the process as clainmed did not nention
any tenperature-rel ated features.

Docunent (1) teaches that organic pignments crosslink
nylon, raise its viscosity, formspherulites which
weaken the fibres and cause increased draw tension and
filament breaks. Many inorganic pignents depol ynerize
the nylon, lower its viscosity and form spherulites.
Ei ther type of pignent in |arge particles weakens the
fibres, clogs the spinning pack filters and causes
breaks. Very finely divided pignent aggl onerates to
form |l arger masses of varying size causing the sane
probl ens as |large particles. The depol yneri zati on
caused by inorganic pignents is usually worse in the
processi ng of PA66 than in PA6 because of the higher
nmelting tenperature of PA66 and the nore reactive
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nature of PA66 (see page 2, lines 21 to 30).

The Board concludes that it was obvious for the skilled
person to increase the anobunt of PA6 and reduce thereby
t he ambunt of PAG66 since PA66 was known to be nore

i abl e to manufacturing problens than PAG6.

As to the amount of PA6 to be added, there was no

evi dence on file showing that the limt of at |east 5%
by wei ght of the polyam de content of the filanent was
in any way at all critical.

Wth respect to the conononer hexanet hyl ene- 5-

sul f oi sopht hal am de which may be present in an anount
of up to 4% by weight in the copol yners of PA66, no

evi dence was nmade avail abl e by the Respondent as to the
effects resulting fromits presence al one or the

si mul t aneous presence of PA6 (as a bl endi ng conponent)
and hexanet hyl ene-5-sul f oi sophtal am de (as a
conononer).

Therefore the Board concl udes that provision of a
further process conprising the addition of PA6 for
preparing drawn filanents of copol yners of

hexanet hyl ene- 5- sul f oi sopht hal am de units was obvi ous
to a person skilled in the art.

It follows that the subject-nmatter of claim 1l does not
nmeet the requirenents of Articles 52(1) and 56 EPC.
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Rauh P. Krasa
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