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Summary of Facts and Subm ssi ons

1315.D

The decision of the Opposition Division revoking the
pat ent was posted on 11 February 1997. The notice of
appeal against this decision was filed on 11 April 1997
and the appeal fee was entered in a bank account held
by the European Patent O fice on 2 May 1997.

By a communi cati on of 25 June 1997 the appel | ant
(proprietor of the patent) was inforned by the

regi strar that the appeal fee had not been paid within
the tinme limt prescribed and that, therefore, the
appeal was deened not to have been filed.

By letter of 6 August 1997 the appellant, who has his
pl ace of business in the United States of Anmerica,
acting through his professional representative,
submtted that the wiring of the appeal fee had been
initiated on 17 April 1997 and paynent nade to the
Eur opean Patent O fice on 21 April 1997.

However, since this was an international transaction
involving three internedi ate banks, there had been a
m xup in the European Patent O fice's account nunber

wth a corresponding delay in crediting its account.
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The appel l ant's bank, Guaranty Bank, that had no

i nternational division, had by m stake placed the

Eur opean Patent O fice's account nunber in front of the
Dresdner Bank's routing nunber. On 17 April 1997 | ocal

I nternati onal Bank M& had directed Credit Suisse First
Boston of Frankfurt to pay on 21 April 1997 but

provi ding a wong account nunber of the European Patent
Ofice. On 22 April 1997 M& had directed Credit Suisse
to correct the account nunber, but Credit Suisse

i nstead refunded the paynment of 21 April 1997 and nade

a new paynment with the correct nunber on 29 April 1997.

Wth comruni cati on of 27 August 1997 the Board drew the
appellant's attention to the provisions of Article 108
EPC concerning the tinme limt and form of appeal and to
Article 8 of the Rules Relating to Fees which
identifies the date to be considered as the date on

whi ch paynent is nmade, in particular to its

par agraph (3)(a).

The appellant alleges that the order given to Credit

Sui sse First Boston AG of Frankfurt am Main to nake the
paynment was received by the bank on the sanme day. Since
the bank was situated in the Contracting State Gernmany
and the date of the order to pay, 17 April 1997 was
wthin the tinme limt prescribed by Article 108 EPC t he
time limt for paynment had been observed according to
Article 8(3)(a) of the Rules Relating to Fees.

The appel | ant requests that the notice of appeal be

deened to have been fil ed.

The respondent (opponent) submits that the notice of

1315.D
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appeal may not be deened to have been fil ed because
Article 8(3) (a) of the Rules Relating to Fees was not
complied with for the foll ow ng reasons.

The banki ng establishnment to which the appellant gave
the order for transfer was not situated in a
Contracting State.

The all egation of the appellant that the order for
paynment was given to Credit Suisse First Boston AG in
Germany on 17 April 1997 cannot be foll owed because the
paynment according to this order never entered the
account of the O fice. The second order given by the

| ocal bank M& on 22 April 1997 to Credit Suisse First
Boston AGw th the correct account nunber of the O fice
was outside the tinme prescribed by Article 8(3)(a) of
the Rules Relating to Fees.

Reasons for the Decision

1. Pursuant to Article 108 first sentence EPC a notice of
appeal must be filed within two nonths after the date
of notification of the decision appeal ed from
According to Rule 78(1) EPC decisions indicating a tine
[imt for appeal shall be notified by registered
| etter. Paragraph (3) of the same provision stipulates
that where a notification is effected by registered
letter this shall be deened to be delivered to the
addressee on the tenth day following its posting.

This nmeans for the case under consideration that the

1315.D Y A
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two nonths tine limt of Article 108 first sentence EPC
started on 22 February and ended on 21 April 1997
(Rule 83(1), (2), (4) EPO.

The notice of appeal as such, filed on 11 April 1997,
has, therefore, been filed in tine.

But Article 108 second sentence EPC prescribes that the
notice shall not be deened to have been filed until
after the fee for appeal has been paid.

The ways of paynent of the fees are enunerated in
Article 5 of the Rules Relating to Fees, anong them
paynent or transfer to a bank account held by the
Ofice (paragraph (1)(a)). Article 8 of these Rules
fixes the date to be considered as the date on which
paynment is made. According to its paragraph (1)(a) it
IS, in the case under consideration, the date on which
t he amount of the paynent or of the transfer is
actually entered in a bank account or a giro account
held by the Ofice. This occurred on 2 May 1997, i.e.
after the expiry of the tine limt stipulated in
Article 108 first sentence EPC

In paragraph (3) of Article 8 of the Rules Relating to
Fees it is foreseen that where under the provisions of
paragraphs (1) and (2) of the Article paynent of a fee
is not considered to have been nmade until after the
expiry of the period in which it should have been nade,
it shall be considered that this period has been
observed if evidence is provided to the Ofice that the

per son who nade the paynent,

1315.D Y
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(a) fulfilled, one of the following conditions in a
Contracting State within the period wi thin which
t he paynent shoul d have been nade:

(1) either he effected the paynent through a banking

establi shment or post office,

(1i) or he duly gave an order to a banking
establishment or a post office to transfer the

amount of the paynent

(iii) or he dispatched a letter wth a cheque.

In the case under consideration the order to transfer

t he amount of the paynent was not given in a
Contracting State, but in the United States of Anmeri ca.
The fact that the order was inmedi ately passed on to
anot her bank and fromthere to the banking
establishment Credit Suisse First Boston AGwith its
seat in Frankfurt amMin in the Contracting State
Germany which received it before the expiry of the tine
limt, is of no relevance here because the provision
refers to the initiation of the paynment. The banki ng
establishment with seat in Frankfurt did not receive
the order fromthe appell ant but from anot her bank,
wher eas the appellant gave his order in a non

Contracting State.

The fact that in the course of several transfers from
bank to bank a wong account nunber of the Ofice
slipped in was in this case certainly a reason why the
amount arrived late. But it is not a reason for not

applying Article 8(3) of the Rules relating to Fees.
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The giving of the preferential treatnent according to
this provision depends entirely on where the order for
paynent was given by the person who nakes the paynent.

5. In the present case, the order to transfer the anmount
of the appeal fee having been given to a banking
establishnment in the United States of Anerica the
appellant is not entitled to the advantages provided
for by Article 8(3)(a) of the Rules Relating to Fees.

6. The appeal fee, therefore, has not been paid within the
time limt provided for in Article 108 EPC with the

consequence that the appeal is deened not to have been
filed.

Or der

For these reasons it is decided that:

1. The appeal is deened not to have been fil ed.

2. The rei mbursenent of the appeal fee is ordered.
The Regi strar: The Chai r man:
N. Maslin C. T. WIlson
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