BESCHWERDEKAMVERN
DES EUROPAI SCHEN
PATENTAMIS OFFI CE
I nternal distribution code:

(A) [ ] Publication in QJ
(B) [ ] To Chairmen and Menbers
(© [X] To Chairnen

DECI
of 29 Septenber

Case Nunber:

Appl i cation Number:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN
DES BREVETS

S1 ON

1998

T 0449/97 - 3.4.2
87303281. 7

0242185

Q03F 7/26, GO3F 3/10

EN

Conti nuous tone col our imaging using |aser or light emtting

di ode sources

Pat ent ee:

M nnesota M ni ng and Manufacturing Conpany

Opponent :

Fuji Photo Film Co., Ltd.
Headwor d:

Rel evant | egal provisions:
EPC Art. 54, 56, 87
Keywor d:

"I nventive step (no)"

"Invalid priority (not the first application for the sane

i nvention)"

Deci sions cited:

Cat chword

EPA Form 3030 10.93



9

Européaisches
Patentamt

Beschwerdekammern

European
Patent Office

Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0449/97 - 3.4.2
DECI SI ON
of the Technical Board of Appeal 3.4.2
of 29 Septenber 1998
Appel | ant: Fuji Photo Film Co., Ltd.
( Opponent) 210 Nakanuma
M nam ashi gara 250-01 (JP)

Repr esent ati ve:

Appel | ant:

(Proprietor of the patent)

Represent ati ve:

Deci si on under appeal :

Conposition of the Board:

E. Turrini
A. G Klein
M Lewent on

Chai r man:
Menbers:

Hansen,
Hof fmann Eitl e

Pat ent- und Rechtsanwalte
Ar abel | astrasse 4

81925 Minchen (DE)

Bernd, Dr. Dipl.-Chem

M nnesota M ning and Manuf acturing Conpany

3M Cent er
St. Paul

M nnesota 55101 (US)

Bowran, Paul Al an

Ll oyd Wse, Tregear
Commonweal t h House
1-19 New Oxford Street
London WC1A 1LW (GB)

& Co.

Interlocutory decision of the Opposition Division
of the European Patent O fice posted 19 March

1997 revoki ng European patent
anmended form

No. 0 242 185 in



-1 - T 0449/ 97

Summary of Facts and Subm ssi ons

2802.D

Eur opean patent No. 0 242 185 (application
No. 87 303 281.7) was maintained in anmended form by an
interlocutory decision of the Qpposition D vision.

The Opposition Division in particular held that the
i ght sensitive photographic elenent of claiml1l was not

novel in view of the contents of docunent:

D2: Brochure of Eastman Kodak Conpany; 1980;
pages DS-1 and DS-40 and an English translation
t her eof .

The Opposition Division however considered that the
subj ect-matter of an anmended i ndependent process claim
was patentable in view of the nearest prior art as

di scl osed in docunent:

D1: JP-A-55-13505 and an English translation thereof,
and of the remaining citations on the file, anongst
which the followwng will also be referred to in the

present deci sion:

D4: US-A-4 565 774;
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D7: Basic Principles of Photographic Science; 1978;
pages 458 to 460 and 471 and an English
transl ation thereof; and

D12: Neblett's Handbook of Photography and Reprography;
7th edition; 1977; pages 391 to 393.

Appeal s were filed against the interlocutory decision
by both parties, which for the sake of clarity will be
referred to hereinafter as the proprietor appellant and

t he opponent appellant, respectively.

In a comuni cation pursuant to Article 11(2) of the

Rul es of Procedures of the Boards of Appeal, annexed to
t he sunmons to attend oral proceedings, the Board in
particul ar questioned the validity of the priority
right clainmed for the patent, and drew the parties
attention to docunent:

D18: GB-A-2 172 118,

publ i shed between the priority date and the actual

filing date of the patent.

Oral proceedings were held on 29 Septenber 1998, at the

end of which the decision of the Board was announced.

The proprietor appellant requested that the patent be
mai nt ai ned on the basis of either one of five sets of
clains submtted during the oral proceedings as his

main and first to fourth auxiliary requests.
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The set of clains of the main request conprises four
clainms, of which clains 1 and 3, the only i ndependent
clainms, read as foll ows:

"1. A light sensitive photographic elenent for
produci ng a continuous tone col our inmage conprising a
substrate bearing three imaging nedia coated thereon,
sai d i magi ng nmedi a conpri sing:

(1) an i magi ng nmedi um capabl e of form ng a yell ow
i mage upon imgew se exposure and processing,

(2) an imagi ng nmedi um capable of formng a
magent a i nage upon i nagew se exposure and processing,

(3) an imagi ng medi um capable of form ng a cyan
i mage upon i nmgew se exposure and processing,

each i magi ng nmedi um havi ng a maxi num spectra
sensitivity at a wavelength different fromthat of the
maxi mum spectral sensitivity of the other imaging nedia
within the range 550 to 900 nm characterised in that;
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the sensitivities at the wavel ength of maxi num
spectral sensitivity of the nmedia decrease in order
fromthe nmedi um of shortest wavel ength maxi num spectra
sensitivity to the nmedium of | ongest wavel ength maxi mum
spectral sensitivity, the difference in said
sensitivities between the nedia of shortest and | ongest
wavel engt h maxi num spectral sensitivity being greater
than 1 | og exposure unit, not nore than one inmaging
medi a being sensitised to infrared radi ati on and at
| east one of the inmaging nedia have a wavel ength of
maxi mum spectral sensitivity which does not lie wthin
t he principal absorption wavel ength band of the dye
used to formthe colour inmage generated in that |ayer.

3. A process for producing a continuous tone col our
i mage conprising providing a light sensitive
phot ogr aphi ¢ el enent conprising a substrate bearing
three i magi ng nmedi a coated thereon said i magi ng nedi a
conpri si ng:

(1) an i magi ng nmedi um capabl e of form ng a yell ow
i mage upon inmgew se exposure and processing,

(2) an i magi ng nedi um capabl e of formng a
magent a i mage upon i magew se exposure and processing,

(3) an i magi ng nedi um capabl e of form ng a cyan
i mage upon i magew se exposure and processing, each
i magi ng nmedi um havi ng a maxi num spectral sensitivity at
a wavelength different fromthat of the maxi mum
spectral sensitivity of the other imaging nedia within
the range 550 to 900 nm the sensitivities at the
wavel engt h of maxi num spectral sensitivity of the nedia
decreasing in order fromthe nedi um of shortest

wavel engt h maxi num spectral sensitivity to the medi um

2802.D Y
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of | ongest wavel ength maxi mum spectral sensitivity, the
difference in said sensitivities between the nedia of
shortest and | ongest wavel engt h maxi num spectr al
sensitivity being greater than 1 | og exposure units,
exposing said elenent to three independently
nodul at ed sources each emtting radiation of a
wavel ength corresponding to the wavel ength of maxi num
sensitivity of a respective inmaging nedium the maximm
em ssion intensities of the sources at the wavel ength
of their maxi mum out put increasing fromthe source of
shortest wavel ength to | ongest wavel ength by an anmpunt
corresponding to the sensitivity difference of the
i magi ng nedi a, said exposures being conducted in raster
fashi on and over a nunber of discrete intensity

| evel s. "

The set of clains of the first auxiliary request is

di stingui shed fromthe set of the main request only in
that a disclainmer - extending over 2% pages and
excluding a |ight sensitive photographic el enent
prepared by the procedure set out in docunent D18 from
page 10, line 13 to page 11, line 44 - is added at the
end of claim 1.

The set of clains of the second auxiliary request is
di stingui shed fromthe set of the first auxiliary
request by the addition at the begi nning of the
characterising portion of claim1l of the expression
"each imaging mediumis of the silver dye bleach type
or of the dye diffusion transfer type".

The set of clains of the third auxiliary request

2802.D Y
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conprises two clains, of which claiml1, the only
i ndependent claim is identical to independent claim3
of the main request.

Finally, the set of clains of the fourth auxiliary
request is distinguished fromthe set of the third
auxiliary request by the addition in claim1, after the
expression "greater than 1 | og exposure units," of the
expression "each imagi ng nedium having a sensitivity at
t he wavel engt hs of maxi num spectral sensitivity of the
ot her imagi ng nmedia which is not significant,".

The opponent appellant for his part requested that the
pat ent be revoked.

I n support of his request the opponent appellant first
guestioned the validity of the priority clainmed for the
present patent. Docunent D18 was the publication
docunent of an application filed by the proprietor
appel l ant before the filing of the application of which
priority was clainmed in the present patent.

Accordingly, with respect of the photographic el enment
defined in claim1 of the main, first auxiliary and
second auxiliary requests, the latter application did
not constitute a "first application" in the sense of
Article 87 EPC, fromwhich a valid priority right could

be deri ved.

Since furthernore docunent D18 was published before the
actual filing date of the attacked patent, the subject-
matter of claiml of the above requests | acked novelty

in view of the contents of docunent D18.

2802.D Y
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Concerning the patentability of the subject-matter of

t he process clainms, the nearest prior art was discl osed
in docunent Dl. The clainmed process for producing a
conti nuous tone col our imge was distingui shed fromthe
cl osest prior art process essentially in that the
difference in the sensitivities between the nedia of
shortest and | ongest wavel engt h maxi num spectr al
sensitivity was greater than 1 | og exposure unit,
whereas in docunent Dl it was only about 0.8 | og

exposure units.

I ncreasing this difference, and providing for
sensitivities decreasing in order fromthe nedi um of
shortest wavel ength maxi mnum spectral sensitivity to the
medi um of | ongest wavel ength maxi mum spectr al
sensitivity however constituted a well known neans of
achi evi ng good col our reproduction and of reducing
cross-tal k between the adjacent inmagi ng nmedi a, which
was part of the body of common general know edge
available to the skilled person, as was evidenced for

i nstance by docunents D4, D7 or D12.

The further distinguishing feature of the process
clains, directed to the exposure of the photographic

el emrent to radi ation sources having maxi num em ssi on
intensities increasing fromthe source of shortest

wavel ength to the source of |ongest wavel ength by an
anount corresponding to the sensitivity difference of
the respective imagi ng nedia, only defined an obvi ous
requi renent to be nmet if proper col our bal ancing of the

i mmge was to be achi eved.

2802.D Y
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Finally, the "discrete" character of the intensity

| evel s over which the exposures were conducted
according to the clained process was totally irrel evant
to the technical problemof achieving good col our
reproduction and reduced cross-tal k between the

adj acent nedi a.

The proprietor appellant for his part, whilst admtting
at the oral proceedings that product claim1l of his
mai n request did not benefit fromthe clained priority,
however, stressed that his process clains certainly
benefited fromthe priority, since they defined an

i magi ng techni que involving raster scanning, which was
not disclosed in the earlier application D18.

The priority claimwas also valid in respect of claim1l
of his first and auxiliary requests, fromwhich the
speci fic exanpl e of docunent D18, which constituted an
acci dental novelty-destroying disclosure, had been

di scl ai ned.

2802.D Y
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Wth respect to the patentability of the subject-matter
of his process clains, the proprietor appellant first
stressed that the sensitivity curves shown in Figure 4
of docunment D1 represented the sensitivities for the
different nmedia in terns of transmttance only.
Sensitivity difference in terns of |og exposure units
in the sense of the patent could not therefore be
directly derived fromthis disclosure. Mreover, the

cl ai med decreasing of the sensitivities at the

wavel engt hs of maxi num spectral sensitivity fromthe
medi um of shortest wavel ength maxi mum spectr al
sensitivity to the nmedium of | ongest wavel ength maxi mum
spectral sensitivity could not be derived fromthe
schematic representations of the sensitivity curves in
docunents D1 and D2.

The avail able prior art did not in an obvious way teach
that col our separation in a process for producing a
conti nuous tone col our image could be inproved by

nmodi fyi ng the speed of respectively adjacent |ayers of
t he photographic elenent. In this respect,

docunents D4, D7 or D12 relied upon by the opponent
appel l ant were specifically directed to the problem of
mtigating the deleterious effect of the sensitivity of
i magi ng nmedia to blue radiation. The invention did not
however make use of light radiation in the blue region

of the el ectromagnetic spectrum

2802.D Y
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Reasons for the Decision

1. The appeals filed by the respective parties are both
adm ssi bl e.

2. Proprietor appellant®s main and first to third

auxiliary requests

| ndependent process claim3 of the main, first

auxi liary and second auxiliary requests and i ndependent
process claiml1l of the third auxiliary request are

i denti cal

2.1 Validity of the priority right

The priority clainmed by the patent on the basis of
British patent application No. 8 609 133 of 15 Apri
1986 is valid with respect of the above process clains.

As a matter of fact, the wording of these clains is
al nost identical to the wording of claim1 of the

priority application.

In addition, the earlier application filed on 7 March
1986 in the nanme of the proprietor appellant and
publ i shed as docunent D18 does not involve the
produci ng of a continuous tone col our inmage by
conducti ng exposures in raster fashion and over a
nunber of discrete intensity levels. Accordingly, the
priority application actually constitutes the first
application filed by the proprietor appellant with

respect of the presently clainmed process.

2802.D Y
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1

Docunent D18, published on 10 Septenber 1986, which is
|ater than the priority date of the present patent,
does not therefore belong to the state of the art in
the sense of Articles 54(1) and (2) EPC

Patentability

Both parties agreed that the subject-matter of the

i ndependent process claimof the main and first to
third auxiliary requests was new in the sense of
Article 54 EPC and that the nearest prior art was
constituted by the process disclosed in docunent D1.

2802.D
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Docunment D1 di scl oses a process for producing a

conti nuous tone colour image in which - like in the
clainmed process - a light sensitive photographic

el ement is provided, which conprises a substrate
bearing three imagi ng nedi a coated thereon, capable
respectively of formng a yellow, a magenta and a cyan
i mage upon i magew se exposure and processing (see the
English translation of docunent D1, claim1l and the

par agr aph bridgi ng pages 6 and 7 of the description).
Mor eover, each imagi ng nmedi um has a maxi num spectra
sensitivity at a wavelength different fromthat of the
maxi mum spectral sensitivity of the other imaging nedia
within the range 550 to 900 nm (see Figure 4). The

phot ographic el enent is exposed to three independently
nodul at ed sources each emtting radiation at a

wavel ength corresponding to the wavel ength of maxi num
sensitivity of a respective inmging nedium (see page 5,
| ast paragraph and Figure 3 in conjunction with

Figure 4). The exposures are conducted in raster
fashion ("scanning"; see page 9, second paragraph) over
a nunber of intensivity levels (see page 5, third

par agr aph).

2802.D
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However, when conparing the sensitivities at the

wavel engt h of the maxi mum spectral sensitivity of the
three nedia within the range 550 to 900 nm it appears
that the sensitivities of the two nedia of shortest
wavel ength are substantially equal, and that the
sensitivity then decreases for the nmediumhaving its
maxi mum spectral sensitivity at the |ongest wavel ength.
Admttedly, a small decrease towards |onger wavel engths
of the sensitivities of the two nedia which have their
maxi mum spectral sensitivity at the shorter wavel engths
could be discerned froma careful neasuring of the
curves. Figure 4 however is a schematical
representation only, and there is no indication in the
docunent that the figure was intended to show anyt hing
nore than the general outline of the sensitivity

curves.

Accordingly, the subject-matter of the independent
process clains is distinguished first fromthe process
disclosed in DL in that the sensitivities at the

wavel engt h of maxi mum spectral sensitivity also
decreases fromthe nmedi um of shortest wavel ength

maxi mum spectral sensitivity to the nmedi um of

i ntermedi ate wavel engt h maxi num spectral sensitivity,
with the difference between the nedia of shortest and
| ongest wavel engt h maxi num spectral sensitivity being
greater than 1 | og exposure unit (hereafter

di stinguishing feature (i)).

2802.D Y



- 14 - T 0449/ 97

Furthernore, docunment D1 with respect of the em ssion
intensities of the sources used for recording an inmage,
in substance only states that they correspond to the
anplitude of the respective inmage signals (see page 5,
third paragraph). In contrast, the present process
clainms require that the maxi mum em ssion intensities of
the sources, at the wavel ength of their maximum out put,
increase fromthe source of shortest wavel ength to

| ongest wavel ength by an anmount corresponding to the
sensitivity difference of the imagi ng nedi a
(hereinafter distinguishing feature (ii)).

Finally the exposures in the clained process are
conducted over a nunber of "discrete" intensity |evels,
whi | st docunent D1 nerely refers to nodul ation of the
intensity in accordance with the levels of the three
primary col our conponents of the colour inmage to be
recorded, w thout specifying whether these |evels are
di screte or continuous (hereinafter distinguishing

feature (iii)).

.2.3 The technical problemsolved by feature (i), as
submtted by the proprietor appellant, is to inprove
the quality of col our reproduction by mnimsing cross-
talk (i.e. increasing colour separation) between

adj acent inmaging |layers. This technical effect is not
explicitly identified in the description of the present
patent, but an explanation of the effect on col our
separation of the clained decrease in the sensitivity
peaks of the respective nedia is given in docunent D18
as cited in the description (see D18, page 4, lines 11
to 17).

2802.D Y
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The technical problem solved by feature (ii) is not
indicated either in the present description. However,
setting the maxi mnum em ssion intensities of the sources
in inverse correspondence to the maxi num sensitivities
of the respective nedia clearly allows for each imging
medi a bei ng exposed so as to achi eve maxi mum col our
density, whereby adequately bal anced bl ack i mage
portions can be obtained.

Finally, distinguishing feature (iii) allows for the
exposures being electronically controlled using digital
dat a- processi ng neans.

Thus, the three distinguishing features identified in
the subject-matter of the process clains address

i ndependent technical problens. Since they do not
cooperate with each other in such a way as to achieve
any additional or synergetic effect, their respective
contributions to inventive step can be assessed

i ndependent | y.

Achi evi ng good col our separation between respective
imaging layers is a very common concern in the
phot ogr aphi ¢ and reprographic technol ogi es. A main,

wel | known, cause for excessive cross-tal k between

i magi ng layers in conventional col our photographic
materials is constituted by the intrinsic blue
sensitivity of the red and green sensitive enulsions. A
nunber of docunents on the file provide evidence not
only that the skilled person was well aware of this

bl ue sensitivity problem but also that substantially

2802.D
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increasing the sensitivity of the blue sensitive |ayer
was a known neans of achieving better col our separation
(see for instance the prior art discussion in

docunent D4, colum 8, lines 22 to 69: "a silver halide
having a | arge-size silver halide particles is used as
t he blue-sensitivity enulsion to thereby nmake a | arge
di fference between the blue-sensitivity of the blue-
sensitive enul sion and the blue-sensitivities of the
red-sensitive and green-sensitive enul sions";

docunent D7, |ast paragraph of the translation:
"sensitivity of a blue-sensitive |layer of a col our
paper is designed at remarkably higher |evel than
intrinsic sensitivity (blue sensitivity) of a green-
sensitive and a red-sensitive layers so that it is
unnecessary to provide a yellow filter for cutting the
intrinsic sensitivity of the green and red-sensitive
enul sion | ayers"; docunment D12, the paragraph bridging
pages 391 and 392: "still higher blue speed is needed
to provide an adequate speed separation between the

bl ue-sensitive |l ayer and the blue sensitivity of the
other layers" and "with this speed relationship, the
low intensity of blue light required to give an
adequate yell ow density in a print causes little or no

exposure in the nmagenta and cyan | ayers").

The i magi ng process of docunent D1 admittedly is of the
"fal se-colour"” type and, accordingly, the | ayers
capable of formng the yellow, nagenta and cyan i nages
are respectively sensitive to green, red and infrared
radi ati on instead of being sensitive to blue, green and
red radiation, respectively, like in the above

citations. However, the skilled person striving at

2802.D Y
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i mproving col our separation in the process of

docunent D1 woul d easily recognise that the well-known
t echni que consisting in increasing the sensitivity
differences, in particular by substantially increasing
t he maxi num sensitivity of the nedium of shortest

wavel ength sensitivity (blue sensitivity), is of

general applicability and that it would induce the sane
effect in terns of inproved col our separation when

enpl oyed in the fal se-col our schene of docunent DL.

I ncreasing the green sensitivity of the green sensitive
| ayer of docunment D1, which is the nedi um of shortest
wavel engt h maxi num spectral sensitivity, however,

i medi ately leads to the sensitivity of the three nedia
decreasing in the order set out in the present

i ndependent process cl ai ns.

Since furthernore, the above nentioned citations
clearly show that the degree of col our separation

bet ween respective nedia directly depends on the

di fference of the sensitivities of the respective
spectral maxima, the skilled person would as a matter
of course aimat achieving the maxi mum practicable
sensitivity increase for the green-sensitive |ayer of
docunent Dl1. Selecting, for the difference in the
sensitivities between the nedia of shortest and | ongest
wavel engt h maxi mum spectral sensitivity, a val ue above
the arbitrary limt of 1 |og exposure unit, to which
the proprietor appellant hinself did not ascribe any
particul ar or surprising advantage, would not in the
Board's view exceed the normal capability of the

skill ed person either.

2802.D Y
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Therefore, distinctive feature (i) cannot be consi dered
to provide any positive contribution for the
recognition of inventive step in the clainmed process.

.2.5 In the process of document D1, exposure is controlled
via the nodul ation of the intensity of the radiation
emtted by the respective sources, in such a way that
maxi mum intensity of a given radiation causes maxi mum
colour density in the correspondi ng i magi ng nedia (see
page 5, second paragraph). Obtaining adequately

bal anced bl ack i nage portions obviously requires that
maxi mum col our density be achieved in each of the

super posed yel l ow, magenta and cyan | ayers. In view of
the differences in the sensitivities of the sensitivity
peaks of the respective nedia, such maxi mum col our
density in each nedia can only be obtained by operating
all the radiation sources at their maxi mumintensities,
and with the maximumintensities differing from each
other in inverted relation to the sensitivity

differences of the |ayers.

Di stinguishing feature (ii) therefore in the Board's
view nerely defines an obvious requirenent which the
skill ed person woul d neet by way of necessity when

perform ng the process of docunent DL.

2802.D Y
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2.2.6 Distinguishing feature (iii) in the Board' s opinion
i medi ately results fromthe obvious desire to perform
t he process of docunent Dl using digital data-
processing neans for controlling the intensity-
nodul ated radi ati on sources. Intensity |evels
representative of respective digital, and accordingly
"discrete", data cannot but be discrete thensel ves.

2.2.7 For the above reasons, the subject-matter of
i ndependent process claim3 of the main, first
auxi liary and second auxiliary requests and of process
claim1 of the third auxiliary request does not involve
an inventive step in the sense of Article 56 EPC

3. Proprietor appellant™s fourth auxiliary request

Claim1l of the fourth auxiliary request conprises the
additional limtation that each imagi ng medi um has a
sensitivity at the wavel engths of maxi num spectr al
sensitivity of the other imaging nmedia which is not

significant.

Avoi ding significant sensitivity of each inmagi ng nmedi um
at the wavel ength of maxi num spectral sensitivity of
the other inmaging nedia is a nbost comon prerequisite
of adequate col our separation between the nedi a.

O herwi se, the radiation intended for formng an i mage
in one nedia woul d necessarily cause significant imge

formation also in the others.

Thi s obvi ous prerequisite cannot confer inventive step

to the cl ai med process either.

2802.D Y
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For the above reasons, the independent process clains
in accordance with any of the proprietor appellant's
mai n and auxiliary requests do not neet the requirenent
of the Convention, and the patent therefore nust be

r evoked.

The question of the patentability of the subject-matter
of the independent product clains of the proprietor
appellant's main, first auxiliary and secondary
auxiliary requests has also given rise to considerable
di scussion at the oral proceedings. For the sake of
conpl etion, the Board wi shes to nake the follow ng

comment s.

Caim1l of the main request is directed to a |ight
sensitive photographic elenment for producing a

conti nuous tone col our inmage. Exanple 1 of the
description of the attacked patent describes a specific
enbodi nrent of such el enent (see page 6, line 55 to

page 9, line 7).

The sanme specific enbodi ment is disclosed in
docunent D18 (see page 12, Exanple 3 in conjunction

with pages 10 and 11, Exanple 2).

Si nce docunent D18 constitutes the publication of a
patent application filed by the sane applicant earlier
than his filing of the patent application from which
the present patent clains the priority (see point 2.1
above), said priority application was not the first

application for the same invention in the sense of

2802.D Y
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Article 87 EPC. Therefore, claim1 of the main request
does not validly benefit fromthe clained priority, and
docunent D18, published earlier than the filing date of
the present patent, belongs to the state of the art
under Article 54(2) EPC

The subject-matter of claim1 of the nmain request
t herefore | acks novelty in view of the contents of
docunent D18.

Claim1l of the first auxiliary request corresponds to
the claiml of the main request with a disclainer

di sclaimng the specific exanple as disclosed both in
docunent D18 and in the present patent.

The di sclaim ng of one specific exanple does not
however in substance change the character of the
invention set out in claiml of the first auxiliary
request. The clainmed invention still enconpasses a

phot ographi c el enent conprising the three imgi ng nedi a
with the differential sensitivities set out in detai

in the claim Such photographic el enent had al ready
been disclosed in the earlier application correspondi ng
to D18, both in the specific enbodi nent of Exanple 3

and, in nore general terns, in independent claim 31.
Accordingly, claim1 of the first auxiliary request
does not validly benefit fromthe clained priority
either, and its subject-matter |acks novelty in view of

docunent D18, accordingly.

Claim 1 of the second auxiliary request corresponds to

2802.D
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claiml1l of the first auxiliary request, with the
additional limtation that each imaging mediumis of
the silver dye bleach type or of the dye diffusion

transfer type.

The i magi ng nedi a of docunent D18 al so are either of
the silver dye bleach type or of the dye diffusion
transfer type (see page 4, lines 31 to 33).

The subject-matter of claim1 of the second auxiliary
request therefore also | acks novelty in the sense of
Article 54 EPC in view of the contents of docunment D18,
for the reasons set out in paragraphs 5.1 and 5.2
above.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The European patent No. 0 242 185 is revoked.
The Regi strar: The Chai r man:

P. Martorana E. Turrini
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