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Summary of Facts and Subm ssi ons

2547.D

The nention of the grant of European patent

No. O 465 188 in respect of European patent application
No. 91 305 938.2, filed on 1 July 1991, was published
on 7 Septenber 1994.

Noti ce of opposition was filed by the respondent
(opponent) on 7 June 1995.

In respect of an alleged |ack of novelty and inventive
step the opposition was in particular supported by the
docunent s

Dl: US-A-4 779 659

D2: DE-A-2 325 530

D5: EP-A-0 339 511

D6: EP-A-0 251 980

By deci sion which was given at the end of oral
proceedi ngs held on 6 March 1997 and posted on 25 March
1997 the Opposition Division revoked the patent.

The Opposition Division was of the opinion that the
subject-matter of the granted claim1 (main request)

| acked novelty when conpared to the prior art disclosed
in D1 and that the subject-matter of the independent
claims 1 in accordance with the appellant's
(proprietor's) first and second auxiliary requests

| acked an inventive step when having regard to the
prior art disclosed in DL and D5 or D1 and De6.
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On 2 June 1997 a notice of appeal was | odged agai nst

t hat decision together with paynent of the appeal fee.
Together with the statement of grounds of appeal, which
was filed on 1 August 1997, the appellant submtted new
sets of clains.

In a comruni cation issued in preparation for ora
proceedi ngs the Board expressed the provisional opinion
that already for formal reasons the sets of clains
filed by the appellant did not appear acceptabl e.

Furt hernore, considering the appellant's expl anations

I n support of inventive step, the clains did not appear
to define clearly the subject-matter for which
protection was sought.

It was further noted that the respondent introduced
with its response dated 23 February 1998 docunent

D8: US-A-3 232 331.

Since the Board did not see that this late filed prior
art docunent was nore relevant than the docunents
already in the proceedings it envisaged di sregarding
this docunent in accordance with the provisions of
Article 114(2) EPC

Oral proceedings were held on 28 Septenber 1999.
The chai rman announced t hat because of | ack of
rel evance the |ate cited D8 woul d not be considered in

the further proceedings.

At the oral proceedings the appellant filed new
clains 1 to 8, an adapted description, pages 1 to 7 and
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drawi ngs, Figures 1 to 7.

The appel |l ant requested setting aside of the decision
under appeal and nmai ntenance of the patent in anended
formon the basis of these new docunents.

Caim1l of the new set of clains reads as foll ows:

"1. A pneumatic tyre conprising a tread (2), sidewalls
(3), a pair of spaced apart beads (4), each reinforced
by a bead core (5), a radial carcass (6) having a main
portion (6A) extending around the tyre and edges turned
up around each bead core (5) fromthe axially inner
side to the outer side to provide a turned up portion
(6B) wherein, in each sidewall, a reinforcing ply |ayer
(9) extends radially outwardly fromthe height of the
bead core (5) into the sidewall such that the height
(H9ad, HO9bd), of the radially inner edge of the
reinforcing ply layer is no higher than the height (H)
of the rimflange of the wheel for which the tyre is
desi gned and wherein the hei ght (H9au, HObu) of the
radially outer edge of the reinforcing ply |layer is at
|l east 0.25 tines the tyre section height (Ht);
characterised in that the main portion (6A), turn up
(6B) and reinforcing ply layer (9) are directly

adj acent radially outwards of the bead core (5) and
over the full length of the reinforcing ply layer (9);
in that no bead apex and no bead filler is present at
all and in that the turned up portion (6B) is wapped
cl osely around the bead core (5)."

The respondent requested that the appeal be dism ssed.

The appel lant's subm ssions in support of its request



2547.D

- 4 - T 0600/ 97

can be summari sed as foll ows:

The present clains fulfilled the requirenments of
Article 123(2) EPC when taking into account the skilled
person's interpretation of the disclosures in the
originally filed application docunents. Furthernore,
the twofold condition concerning the position of the
reinforcing ply layer as defined in the pre-
characterising and characterising portions of claim1l
limted the extent of protection when conpared to the
granted claimso that the provision of Article 123(3)
EPC was al so net.

Considering prior art tyres in general, it should be
remenbered that each tyre construction was a conprom se
initself aimng at satisfying a plurality of diverging
requi renents. Therefore the skilled person normally
woul d not change such known conposition by introducing
or omtting parts disclosed in another conbination in
ot her tyres.

Considering the tyre known from D1, only different
conbi nations of carcass and chafer |ayers with | ower
and upper bead fillers were disclosed. Therefore, no
t eachi ng what soever was derivable fromDl to omt the
bead apex and the bead filler.

The tyre known fromD5 relied on outer abrasion strips
of substantial size and weight to conpensate for the
absence of a bead filler. The tyre disclosed in D6

| acked a bead apex but was concerned with securing a
very short turn-up portion in a desired | ocation

wi t hout any consideration being given to additional
cord layers in the side parts of the tyre. Because of
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the different issues and problens involved in the tyres
di scl osed in D5 and D6, the skilled person would not
find any exploitable information for inprovenent in
respect of a reduction of weight of the tyre known from
D1.

D2, further relied upon by the respondent was | ess

rel evant than D1 because of its shorter turn-up
portions. | any case also D2 did not suggest to omt
the bead apex and instead provide the characterising
features as defined in present claim1 of the patent in
suit.

The respondent disputed the appellant's view Its
argunments may be summari sed as foll ows:

The new claim 1l was not acceptable for reasons of
Article 123(2) EPC because neither the feature
"directly adjacent” nor the feature "that no bead apex
Is present at all" was i mmedi ately and unanbi guously
derivable fromthe application docunents as originally
filed. Also in respect of the provisions of

Article 123(3) EPC the new claim 1l was not acceptable
because it was no | onger specified that the main
portion, turn-up and reinforced |ayer were
substantially radially outwards of the height of the
rimflange.

When conparing the pneunatic tyre of claiml1l with the
tyre of the closest prior art represented by D1, the
sole difference resided in the om ssion of a bead apex.
Both D5 and D6 disclosed tyres with or w thout bead
apex pieces and D5 proposed to wap the carcass portion
cl osely around the bead core and to vary the thickness
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of the abrasion strip to conpensate for the absence of
the bead apex. It was apparent that an om ssion of the
bead apex reduced the weight of the tyre but also |ed
to a reduction of stiffness and, consequently, of the
driving stability. Since the tyre according to D1 had
reinforcing |ayers for increasing the stiffness of the
side wall the skilled person would inmedi ately realise,
in case a lighter tyre was wanted, that the bead apex
could be omtted and that then the carcass turn-up
portion should be closely wound around the bead core.
No inventive activity was therefore necessary to arrive
at the tyre with the conbination of features as
presently cl ai ned.

Simlar considerations applied when starting fromthe
tyre disclosed in D2.

Reasons for the Deci sion

1. The appeal is adm ssible.
2. Amendnent s
2.1 Caim1l is based on granted clains 1 and 2 which are

nmere repetitions of the originally filed clains 1 and
2.

It is further specified in claim1l that

- the reinforcing ply |layer extends outwardly from
the height of the bead core,

2547.D N
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- the main portion, turn-up and reinforcing ply
| ayer are directly adjacent radially outwards from
t he bead core and over the full length of the
reinforcing ply |ayer,

- no bead apex and no bead filler is present.

These features are disclosed both in the granted patent
and in the patent application as originally filed in
relation to the enbodi nents described with respect to
Figures 3, 5, 7 and 10.

The respondent submitted that in particular neither the
indication "directly adjacent” nor that there was "no
bead apex at all" could be unanbi guously derived from
the original application docunents.

Wth reference to the fourth paragraph on page 22 of
the originally filed description (see also lines 1 to 3
on page 6 of the granted patent) different alternatives
were originally disclosed, sone also including thin
rubber | ayers between the adjacent plies. However, in
accordance with the original text such layers "may" be
di sposed to mtigate shearing stress between the

| ayers, which inplies an alternative in which no such

| ayers are present at all. This does not exclude that
sufficient rubber material nust be present between the
| ayers to provide bonding of the |ayers to each other.

In respect of the om ssion of the bead apex and bead
filler reference can be nmade to the enbodi nents shown
in Figures 3, 5, 7 and 10 (both in the originally filed
appl i cation docunents and granted patent) and rel evant
text passages which explicitly nention that the bead
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apex is conpletely elimnated. It is further shown in
the Figures 3, 5, 7 and 10 that no bead filler is
present either.

The respondent further submtted that the scope of the
granted claim 1 was extended in that the reinforcing
ply layer could now start froma bead core being
posi ti oned higher than the rimflange of the wheel and
that therefore the requirenents of Article 123(3) EPC
were not ful filled.

The Board cannot follow this opinion. It is clearly
specified in claim1l that the condition according to
which the reinforcing ply |ayer extends radially
outwardly fromthe height of the bead core is
additional to the condition according to which the
reinforced ply layer is no higher than the hei ght of
the rimflange of the wheel. This further condition
therefore limts in this respect the scope of
protection to that conferred by the patent as granted
and clearly excludes an enbodi nent as nentioned by the
respondent.

The subject-matter of the dependent clains 2 to 8
concerns essentially repetitions of that of granted
clains 6 to 12, which are thenselves repetitions of the
originally filed clains 6 to 12.

Caim2 was anended to bring it into line with the
content of claim1 and in the dependent clains 3 to 8
sonme reference nunerals were corrected.

The description was anended to exclude the subject-
matter no | onger covered by the anended clains and for
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the rest includes sone clerical corrections.

In view of the above assessnents no objections under
Article 123(2) and (3) EPC arise against the present
pat ent docunents.

Novel ty

Novel ty of the subject-matter of claim1l follows from
the fact that the available prior art does not disclose
a tyre having the conbi nati on of characteri sing
features of claim1.

Novelty was in fact not in dispute in the appea
proceedi ngs.

I nventive step

The closest prior art is represented by the | ow aspect
ratio tyre disclosed in D1. This prior art tyre

undi sputedly conprises the conbination of
precharacterising features of claim1 (see page 1,
line 15 of the anended patent description)

In such a |l ow aspect ratio tyre a weight reduction is
wanted to achi eve a further inprovenent of car
performance in respect of running performnce, fue
consunption and the I|ike.

The underlying problemto be solved by the patent is
therefore to provide a pneumatic tyre in which the tyre
wei ght i s decreased but w thout decreasing the steering
stability (see page 1, lines 7, 8 and 16, 17 of the
amended patent description).
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This problemis solved by the pneunatic tyre in
accordance with claiml. Areinforcing ply layer is
provided in each bead and sidewal |l and no apex is
present. This provides |ower sidewall stiffness in
conbi nation with the carcass turn-up portions (see
page 2, lines 16, 17) leading to a correspondi ng
reduction of the lateral spring constant and thus

I ncreased runni ng performance but, by maintaining the
| ongi tudi nal spring constant, sufficient stability in
the running direction of the tyre is ensured in order
not to degrade the steering stability by any
appreci abl e anount (see page 5, lines 10 to 24 and
Tabl e 1). Because of the om ssion of the bead apex,
usual ly made of a hard, high weight rubber, a reduction
in weight is achieved.

Consi dering the available prior art it is to be noted
that none of cited docunents discloses or suggests the
i dea of omtting a bead apex and bead filler and
conpensating the resulting |l oss of stability by
providing a main portion, turn-up and reinforcing |ayer
in the clainmed position together with a turn-up portion
that is closely wapped around the bead core to further
limt the size of the bead.

The respondent submtted during the oral proceedings
that the skilled person was generally well aware of the
fact that om ssion of the bead apex would result in a
lighter tyre but that driving stability would be
negatively influenced. Wth reference to the results
shown in the tables in the description of the patent in
suit it was clear that the clained tyre had a reduced
driving stability as conpared with the tyre of DI1.
However, if such reduced driving stability was
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acceptable the skilled person would gain sufficient
teachings fromD1l to arrive immediately at the tyre
cl ai ned.

Considering this line of argunment the Board observes
that, contrary to the opinion held by the respondent,
the tyres in the table relating to the renaining
exanpl es do not vary significantly in steering
stability. Anyhow, although D1 addresses the effect of
the chafer layers for increasing the lateral stiffness
(see colum 3, lines 35 to 40) the invention disclosed
in this docunent relies on the conbi ned application of
fillers and chafer |ayers and does not teach that the
steering stability obtai ned by using such conbi nation
coul d be achieved in a siml|ar manner by arrangi ng cord
| ayers in a particular manner starting fromthe bead
core, as clainmed in claim1 of the patent in suit.

The respondent further submtted that the skilled
person would be led to omt the bead apex and the bead
fillers of the tyre disclosed in DL when a reduction of
wei ght was envi saged because this was al so an issue in
t he docunents D5 and D6, both showi ng tyres in which
the bead apex was di spensed wth.

However, in the Board's opinion, since the invention
disclosed in D1 is concerned with different

conbi nations of chafer |layers and of bead fillers to
enhance the driving stability, there is, froman

obj ective point of view, no reason why the skilled
person woul d decide to omt the fillers in such a
conbi nati on

The tyres disclosed in D5 and D6 concern specific
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alternative tyre constructions. The appellant did not
bring forward convincing argunents why single features
of these constructions would be transferred by the
skilled person in isolation to the tyre construction of
D1.

In this respect it is to be noted that in the tyre
di scl osed in D5, which prior art is concerned with
reducti on of manufacturing costs and tyre wei ght, an
abrasion strip of varying thickness is added to the
bead portion to conpensate for the absence of a bead
filler and there is still a small bead apex present.
Therefore even if the skilled person would consider
conbi ning the teachings of DI and D5 he woul d not
arrive at the conbination of characterising features of
claim1 under consideration but rather at a
construction having an increased bead filler or
abrasion strip.

D6 is essentially concerned with | ocking of a very
short turn-up portion and although no bead apex is
present it is not seen what rel evant teaching could be
derived by the skilled person to introduce the

conbi nation of characterising features of claim1l in
the tyre in accordance with DI1.

In an attenpt to substantiate a |link between the tyres
of D1 and D6 the respondent pointed at the arrangenent
shown in Figure 4 of D6 and submtted that the toe
guard 432 should be considered a reinforcing ply |ayer
of the formdisclosed in D1. The Board considers such
opi nion to be based on hindsight because neither the
function of the toe guard 432 nor the size with respect
to the tyre section height correspond to the
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reinforcing ply layer disclosed in D1 or specified in
claim1l of the patent in suit.

The respondent also relied upon the conbination of D2
and D5 or D6 for substantiation of the obvi ousness of
the cl ai ned subject-nmatter

However, these conbinations also fail to |l ead the
skilled person to reconpose the tyre bead portion in
the manner as clained, in particular because D2 does
not even show a turn up portion of the required height.
Since D2 is less relevant than D1, the prior art

di scl osed in D2 cannot suggest to the skilled person
nore than what is already covered by the conbination of
DL with D5 or De6.

In the opposition proceedings the respondent relied
upon a nunber of further prior art docunents which did
no longer play a role in the appeal proceedings. Since
this further prior art is clearly less relevant than
the material discussed above the Board sees no
necessity to give a detailed comentary in respect of
t hese docunents.

The Board therefore cones to the conclusion that the
subject-matter of claim1 according to the appellant's
request cannot be derived in an obvious manner fromthe
cited prior art and accordingly involves an inventive
step (Article 56 EPC). This claim together with its
dependent clains 2 to 8, the anended description and
drawi ngs as filed by the appellant during the ora
proceedi ngs therefore forma suitable basis for

mai nt enance of the patent in amended form
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anended formw th the
foll ow ng docunents:

- claims 1 to 8

- description, pages 1 to 7

- Figures 1 to 7

all presented during the oral proceedi ngs of 28

Sept enber 1999.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel

2547.D



