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Summary of Facts and Subm ssi ons

3173.D

Eur opean patent application No. 93 309 946.7, filed on
10 Decenber 1993, claimng priority of 22 Decenber 1992
froman earlier application in the USA (US 994738) and
publ i shed on 29 June 1994 under No. 0 604 074 (Bulletin
94/ 26) was refused by a decision of the Exam ning

Di vision of the European Patent O fice dated 21 January
1997. That deci sion was based on a set of ten clains
filed on 9 May 1996, Claim 1l reading:

"A thernopl astic resin blend conpri sing:

(a) arelatively | ow nol ecul ar wei ght pol ybutyl ene
terephthal ate resin having a nelt viscosity of |ess

t han 450 poi se;

(b) a relatively high nol ecul ar wei ght polyester resin
having a nelt viscosity greater than 900 poise; and

(c) an effective nelt viscosity stabilizing amount of a
stabiliser selected from acidic phosphate salts, G oup
1B netal phosphate salts and G oup |1 B netal phosphate
salts.”

Dependent Clains 2 to 10 referred to preferred

enbodi nents of the thernoplastic resin blend according
to Caiml.

The refusal was based on the follow ng docunents:

D6: US-A-4 532 290,

D7: GB-A-1 466 154,

D8: WO A-92/07026 and

D9: EP-A-0 423 510.
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The Exam ning Division held that the clained subject-
matter did not satisfy the requirenments of Article 54
EPC. In particular, it was found that the pol yester
conponent (b) of the clained conposition also conprised
pol ybutyl ene terephthal ate and that the difference in
nol ecul ar wei ght as indicated could not serve to

di stinguish the clainmed bl end over conventi onal

pol ybutyl ene terephthal ate resins, since all such
resins consi sted of fractions having different

nol ecul ar wei ghts. Therefore, all documents descri bing
m xtures of pol ybutyl ene terephthalate with an acidic
phosphate salt destroyed the novelty of the clained
subj ect-matter

Al t hough obvi ousness did not formpart of the grounds
for refusal in view of the novelty objection, it was
poi nted out that it was known to add the present
stabilizers to polybutyl ene terephthalate in order to
inprove the nelt stability, which was the object of the
application in suit.

On 20 March 1997 a Notice of Appeal was | odged agai nst
t hat deci sion, together with paynent of the prescribed
fee. The Statenent of G ounds of Appeal, filed on

2 June 1997, was based on a newy filed main request
having 25 clains and a first auxiliary request of 22
cl ai ns.

Wth a letter dated 19 May 2000, a second and a third
auxiliary request were filed, having 25 and 4 cl ai ns,
respectively.

During the oral proceedings, held on 26 May 2000, after
di scussion of the clains then on file, a new main
request of 24 clains was submtted and the previous
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third auxiliary request (25 clains) was maintained as
the sole auxiliary request. Claim1l of the main request
reads:

"A thernoplastic resin blend conprising:
(a) fromb5 to 95 parts by weight of a relatively
| ow nol ecul ar wei ght pol ybutyl ene terephthal ate
resin having a nelt viscosity of |ess than 450
poi se as neasured using a Tiniumd sen nelt
i ndexer at 250°C, 0.042 inch orifice (ASTM net hod
D1238) or having an intrinsic viscosity of above
0.45 decalitres/gramas nmeasured using a 120-130
ng sanple in a 3:2 mxture of
phenol /tetrachl oroet hane and neasuring the tinme of
flow with a Uobbel ohde capillary visconeter at
25°C
(b) from5 to 95 parts by weight of a relatively
hi gh nol ecul ar wei ght pol yester resin having a
melt viscosity greater than 600 poise as neasured
using a Tiniumd sen nelt indexer at 250°C, 0.042
inch orifice (ASTM nmet hod D1238) or having an
intrinsic viscosity of above 0.6 decalitres/gram
as neasured using a 120-130 ng sanple in a 3:2
m xture of phenol/tetrachl oroet hane and neasuri ng
the time of flow with a Ubbel ohde capillary
vi sconeter at 25°C;, the anmounts of (a) and (b)
bei ng based on a total of 100 parts by wei ght of
(a) and (b) and
(c) from0.1 to 10 wei ght percent based on the
wei ght of the total conposition of (i) an acidic
phosphate salt, (ii) an acid, alkyl, aryl or m xed
phosphite having at | east one hydrogen or al kyl
group, or (iii) a Goup IB or 11B netal phosphate
salt, (iv) a phosphorous oxo acid or (v) a mxture
of any of the foregoing."
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Dependent Clains 2 to 17 refer to preferred enbodi ments
of the thernoplastic resin blend according to Claima1.
Claim 18 concerns an article prepared from conpositions
as defined in daiml. Cdaim19 is directed to a
process for stabilizing the nelt viscosity of a

t her mopl astic resin blend according to Claim1.
Dependent Clains 20 to 23 refer to preferred

enbodi ments of the process of Caim19.

Claim24 is a further claimdirected to a thernopl astic
resin blend consisting essentially of the above
conpounds (a) to (c) and, optionally, one or nore of a
t hernopl astic polynmer additive (d), a reinforcing agent
(e), a flanme retarding agent (f) and a conventi onal
additive (g).

Concerning the wording and the patentability of these
clainms the Appellant argued as foll ows.

(1) The amendnents were adequately supported by the
original application.

(ii) Since the introduction of the nmeasuring nethod
used to determne the nelt viscosity evoked
guestions by the Board (Article 84 EPC) which the
representative was not in a position to answer
wi t hout the support of a technical expert, it was
decided to | eave those questions open.
Accordingly, the Appellant was invited to clarify
in witing the nmethods used to neasure and the
units used to indicate the nol ecul ar wei ghts of
the polyners and to indicate the neaning of the
various viscosities, in particular poise Kayness,
expressed in the exanples.
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(ii1) Regarding novelty and inventive step, the
di fference between a blend and a single resin
could be seen fromthe difference in nelt
stability with tinme and tenperature, as
denonstrated in Figures 1 and 2 of the
application. The increase in nelt viscosity over
time shown by the bl end posed a probl em not
encountered with single resins. The solution to
that problem as defined in the clains, was not
suggested by the prior art since no docunent
descri bed pol ybutyl ene terephthal at e/ pol yester
bl ends and the docunents disclosing the use of
stabilizers concerned different problens.

(iv) Thereafter, the discussion of the substantive
i ssues was cl osed.

In its subm ssions of 21 August 2000 and 9 Novenber
2000 the Appellant explained that (i) although the

met hod nentioned in the claimresulted in different
units than those indicated in the claim the skilled
person could, on the basis of the information contained
in the application, convert those units, and (ii) the
ASTM D3835 provided the basis for the Kayness test.

The Appel |l ant requests that the decision under appeal
be set aside and that a patent be granted on the basis
of Clainms 1 to 24 submtted as the main request during
oral proceedings, alternatively on the basis of the set
of clains |abelled "Third auxiliary request” submtted
on 19 May 2000.

Reasons for the Decision

3173.D
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The appeal is adm ssible.

Mai n request

Article 123(2) EPC

2.

3173.D

The anmendnents to the clains are in conformty with the
requirenments of Article 123(2) EPC.

Clains 1 and 19 differ fromthe ones as originally
filed in that

(a) t he amounts of the polyners are now specified,
support for which can be found on ori ginal
page 8, lines 17 to 30,

(b) the nelt viscosity is indicated, based on
original Clains 3 and 4 as well as page 4,
lines 2 to 11,

(c) the nethod of measuring the nelt viscosity is
i ndi cated, disclosed on original page 1, lines 26
to 29, and original page 2, lines 4 to 10,

(d) t he amount of phosphorus-contai ni ng conmpound (c)
is specified, which is based on original page 9,
lines 26 to 32, and

(e) the intrinsic viscosity of the polyners is
i ndicated. The intrinsic viscosity of 0.6
decaliters/gram as neasured using a 120-130 ng
sanpl e of polyester in a 3:2 m xture of
phenol /tetrachl oroet hane and neasuring the tine
of flow with a Ubbel ohde capillary visconeter at
25°C was disclosed as an alternative to a nelt
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vi scosity of above about 600 poise as neasured
using a Tinium d sen nelt indexer at 250°C, 0.042
inch orifice (ASTM net hod D-1238) (ori gi nal

page 1, lines 29 to 33). In this respect, the
Appel I ant stated during the oral proceedings that
this alternative definition could be derived from
the nelt viscosity and was valid for all the

pol ymers of the application in suit.

Clarity and support

3173.D

The introduction in the clains of the nmeasuring nethod
for the nelt viscosity gave rise to a nunber of
guestions by the Board, which were answered in witing
after the oral proceedings. Those questions concerned
the units and the nmeasuring nethods of the various

vi scosities used to define the polyners of Clains 1 and
6.

The first question concerned the nethod and units used
to neasure the nol ecul ar weight as indicated by the
melt viscosity of the polyners.

In D8, page 8, lines 9 to 16, and in Exanple 1

(Tabl e 1), the nol ecul ar wei ght of polyesters is
indicated by their intrinsic viscosities, expressed in
dl /g as neasured in a 60:40 phenol tetrachl oroethane
m xture at 30°C. In Exanples 25 to 27 (Table 4) the
melt viscosity of a blend of polynmers and vari ous
additives is expressed in poise. In D9 polyners are
indicated by their nmelt viscosity, expressed in poise
(Exanpl e 1: pol yphenyl ene sul phide), by their nelt

i ndex, expressed in g/10 mn (Exanple 2:

pol yet heri mi de, neasured at an orifice of 0.0825 inch
di aneter; Exanples 3 and 5: pol ycarbonate, neasured by
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nmet hod ASTM D- 1238, condition O, or by their intrinsic
vi scosities, expressed in dl/g (Exanple 5: polybutyl ene
t erepht hal ate).

As can be seen from D8 and D9, nol ecul ar wei ghts of
pol ymers can be indicated by their intrinsic
viscosities (dl/g). The ASTM D- 1238 net hod gi ves a
result expressed in g/10 mn, whereas the nelt

Vi scosity is expressed in poise.

In present Clains 1 and 19 the nol ecul ar weights of the
pol yesters are indicated by their nelt viscosities
(poi se), neasured according to ASTM D 1238 (g/ 10 mn).

According to the Appellant's witten explanations, the
met hod ASTM D- 1238 nmade a one point neasurenent at a
single shear rate for determining nelt flow, expressed
in g/10 mn. This nelt flow was inversely proportional
to the nelt viscosity in poise. The proportionality
constant was dependent on the geonetry of the machine
bei ng used (orifice dianmeter, length of capillary,

di ameter of barrel) and the density of the polyner
being tested. It could be established by running a
standard sanpl e having a known viscosity and neasuring
the melt flowrate in g/10 mn.

The Appellant also referred to nethod ASTM D- 3835,

whi ch described the way to calculate the viscosity for
Newt oni an systens as well as the apparent viscosity for
non- Newt oni an systens, which specific relationship
could al so be used to convert nmelt flow to viscosity
for a given density of the polyner.

According to the Appellant, the nol ecul ar wei ght was
related to both the nelt viscosity and the nelt fl ow,
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but it was neasured using gel perneation

chromat ography. It was possible to develop a
correlation for a range of nolecul ar weights and
viscosities, as well as the relationship between the
nol ecul ar wei ght and the intrinsic viscosity, which was
nmeasured in sol ution.

The second question concerned the neaning of the
vari ous viscosities expressed in the exanples, in
particul ar poise Kayness. In its letter of 31 August
2000, the Appellant referred to nethod ASTM D- 3835,
whi ch al so fornmed the basis for the Kayness test.

In view of the disclosure in the application in suit,
whi ch gives details of the machines used for neasuring
the melt flow (page 1, lines 27 to 29; Caim1l) and the
Kayness viscosity (page 15, lines 9 to 17), the Board
takes the view that the nol ecul ar weights of the resins
are appropriately defined, so that the requirenents of
Article 84 EPC are considered to be fulfilled.

The novelty objection of the Exam ning Division was
based on the |l ack of difference between a single

pol ybutyl ene terephthal ate resin as described in D6 to
D9, and a m xture of two such resins having different
nol ecul ar wei ght s.

D6 describes a thernoplastic resin conposition
conpri si ng:

(a) 100 parts by weight of an aromatic pol ycarbonate
resin;
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(b) 5 to 95 parts by weight of at |east one pol yester
resin prepared by reacting terephthalic acid or a
reactive derivative thereof and an al kane di ol ;
and

(b) a nelt-stabilizing amount of nobnosodi um phophat e,
nmonopot assi um phosphate or a m xture thereof
(Cdaim1l). The polycarbonate resin (a) may be
pol y(bi sphenol A carbonate) (Claim8), the
pol yester resin (b) may conprise poly(1l,4
butyl ene terephthalate) (Claim?9) or
pol y(ethyl ene terephthalate) (Claim10), or a
m xture of the two (Cl aim 11).

In the exanpl es m xtures of pol y(bi sphenol A) carbonate
and poly(1,4-butylene terephthalate), in conbination

wi th various phosphorus-containing conpounds, are used
to denonstrate the stabilizing effect of the |atter by
t he higher melting points and viscosities of the

m xtures as conpared to control m xtures. The poly(1, 4-
butyl ene terephthalate) is identified as VvALOX® 315.

Al t hough the nmelting points and nelt viscosities of the
conpositions are indicated, no nention is nmade of their
change with tinme, nor of any of the nolecular weights
or viscosities of the individual conmponents of those
conposi tions.

D7 discloses an aromatic polyester resin conposition
wi th inhibited colouration, which conprises:

(1) 100 parts by weight of an aromatic polyester resin
derived froma glycol conponent at |east 70 nol % of

whi ch consists of tetramethyl ene glycol and an acid
conponent at |east 70 nol % of which consists of

i sophthalic acid, terephthalic acid, a naphthal ene
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di carboxylic acid, or a polyester-form ng derivative
t hereof , which conponents are polynerized with a
titani um conpound cat al yst,

(2) 5 to 100 parts by weight of a pol ycarbonate resin
per 100 parts by weight of the aromatic pol yester
resin, and

(3) 0.01 to 3 parts by weight per 100 parts by wei ght
of the aromatic polyester resin of at |east one
phosphorus conmpound which is liquid or solid at room
tenperature and has a specific fornula (Claim1l). The
aromatic polyester resin has a preferred intrinsic
viscosity of 0.3 to 1.5 (page 2, lines 28 to 30),
preferred pol ycarbonate resins have a nunber average
nmol ecul ar wei ght of 10,000 to 100,000 (page 2, lines 45
to 47). In the exanples a pol y(tetranethyl ene
terephthalate) with an intrinsic viscosity of 0.72 is
m xed with a pol ycarbonate of 2, 2-bis(4-hydroxyet hyl
phenyl) propane having an intrinsic viscosity of 0.68,
and vari ous phosphorus-contai ni ng conpounds.

Conposi tions not containing the phosphorus conpounds
have a marked yel |l owmness as conpared to conpositions

t hat do contain a phosphorus conpound (page 7, lines 1
to 10). Furthernore, it is concluded that the
colouration is not a consequence of heat degradation,
but of the m xing the polycarbonate with the pol yester
(page 7, lines 10 to 20).

D8 describes a thernoplastic resin conposition
conpri si ng:

A from about 80 to about 15 parts by weight of a
resi nous conposition conprising a conbination of:

3173.D Y A
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(a) a polyester resin having an intrinsic
viscosity of at |east about 0.4
deciliters/gramas neasured in a 60:40
phenol : tetrachl oroet hane m xture at 30°C,
and

(b) an effective anmount of a thernoplastic
el astoneric inpact nodifier selected from
the group consisting of a copol yet herester
resin, a copolyetherimde ester resin, a
styrene/acrylonitrile-nodified EPDM
el astonmer, a copolynmer of an olefin and an
ester of an acrylic or nethacrylic acid and
m xtures thereof, and, correspondingly,

B. from about 20 to about 85 parts by weight of:

(a) afiller selected fromzinc oxide, barium
sul phate, zirconium oxide, zirconium
silicate, strontium sul phate; or

(b) a mxture of such fillers (Caim1l)

The pol yesters may preferably be poly(ethyl ene
terepht hal ate) and pol y(1, 4-butyl ene terephthal ate) or
m xtures thereof (page 8, lines 6 to 8). The intrinsic
viscosity of the polyesters is at |east about 0.4 dl/g,
preferably at least 0.7 dl/g. An increased toughness of
t he conposition is observed at intrinsic viscosities
above about 1.1 dl/g (page 8, lines 9 to 16).
Copol yet herester and copol yetherim de ester resins, in
particul ar pol yester hard bl ock and pol yester soft

bl ock-nodi fied thernopl astic el astoners, are described
as preferred inpact nodifiers (page 9, lines 12 to 16).
Phosphites are mentioned as preferred anti oxi dants

3173.D Y A
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(page 26, lines 7 to 10); other additives such as
external lubricants and flane retardants may, apart
fromthe filler material, also be present (page 23,
line 22 to page 26, line 18).

In the exanpl es a polyetherim de ester resin, a

pol ycarbonate resin and a pol y(butyl ene terephthal ate)
resin are mxed with various additives, such as zinc
phosphate (Exanple 1). The pol y(butyl ene terephthal ate)
resins are identified as VALOX 295, having an intrinsic
viscosity of 0.78 dl/g at 25°C in a 60:40 m xture of
phenol and tetrachl oroethane (Table 1), VALOX 315, both
of GE Plastics and PET grade X5202 of ICl Chem cals.
The conpositions according to D8 provide highly dense

t hernopl astic nmoul ded articles with i nproved i npact
strength and properties suitable to replace ceramcs
and filled thernosets in nmany applications (page 3,
lines 7 to 24).

D9 describes a thernopl astic nmoul di ng conposition which
conpri ses:

(a) a resin selected fromthe group consisting of
pol ycar bonat es, pol yet hyl ene terephthal ate and
copol ymers thereof, polypropyl ene terephthal ate
and copol yners thereof,
pol ycycl ohexyl t er epht hal at e and copol yners
t hereof , pol yet heri m des, pol yphenyl ene
sul phi des, pol yam des, pol yam de i m des,
pol yaryl at es, pol yet her sul phones, pol ystyrenes,
pol yacetal s, SAN, SMA, ASA, nodified
pol yphenyl ene et hsers, pol yether ketones, ABS,
PVC, PFA, ECTFE, ETFE, PVDF and liquid crystal
pol ymers;
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(b) and from20 - 85% by wei ght of total conposition
of afiller selected from zinc oxide, barium
sul phate, zirconium oxide, zirconiumsilicate and
m xtures thereof (Caiml)

In Exanple 3 a pol ycarbonate is used in conbination
with a nunber of additives, anongst which Irgafos 168,
which is tris(2,4-ter-butyl phenyl)phosphite. In

Exanple 5 a m xture of a polycarbonate, a

pol yet heri m de ester el astoner and a pol ybutyl ene
terephthal ate (Valox 295, with an intrinsic viscosity
of 0.78 at 25°C, in 60:40 m xture of

phenol /tetrachl oroethane) is used in conbination with a
nunber of other additives, anongst which |arge anmounts
of zinc phosphate. The conpositions according to D9 may
be used to prepare containers intended for use in

m crowave cooking (page 2, lines 17 to 18).

As can be seen fromthe above anal ysis of docunents D6

to D9, none of themnentions a m xture of a | ow

nol ecul ar wei ght pol ybutyl ene terephthal ate (nelt

vi scosity less than 450 poise) with a high nol ecul ar

wei ght pol yester (nelt viscosity greater than 600

poi se). The Exam ning Division held that one could not

differentiate such a mxture froma single pol ybutyl ene
t erepht hal ate. However, in view of

(1) the statenment in the description (page 2,
lines 10 to 19), that bl ends of high nolecul ar
wei ght pol yester and | ow nol ecul ar wei ght
pol ybutyl ene terephthalate initially exhibited a
decrease in nmelt viscosity which however
increased with time, or, in other words, showed a
decrease in the stability of the nelt viscosity,
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(iit) the difference in nolecular weights of both
conponents which, according to the Appellant's
statenent during the oral proceedings, gives rise
to a binodal nol ecul ar wei ght distribution not
present in a single polyester, and

(iii) the teaching of D1 (EP-A-0 362 872) which, as
wi || appear hereinafter, shows that blends of
pol ybut yl ene terephthal ate resi ns having
different intrinsic viscosities are not
equi val ent to single pol ybutyl ene terephthal ate
polynmers in that they exhibit inproved therma
and nechani cal properties as well as flowability
in the nelt,

t he Board accepts that differentiation between a single
pol yester and a blend as defined in daimlis
possi bl e.

For those reasons, the Board concludes that the
subject-matter of Claim1l is novel.

Cl osest docunent

3173.D

The application in suit concerns stabilization of

pol ybut yl ene terephthal at e/ pol yest er bl ends.
Stabilization of polycarbonate/polyester blends is
described in D6, which both the Exam ning D vision and
t he Appell ant considered to be the closest docunent.

The wording of Clainms 1 and 19 on file reveals that the
three features which are essential for the scope of

t hese i ndependent clains are the presence of (a) a | ow
nol ecul ar wei ght pol ybutyl ene terephthal ate, (b) a high
nol ecul ar wei ght pol yester, and (c) a phosphorus-
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cont ai ni ng conpound. The above di scussion of prior art
shows that D6 describes features (b) and (c), but not
feature (a).

By contrast, document D1 relates to a pol ybutyl ene
noul di ng conposition consisting of at |east two

pol ybutyl ene terephthalate resins with substantially
different nolar distributions expressed by intrinsic

vi scosity, releasing agent for noul ded products out of
nmetal mould, heat stabilizer and with or without filler
(daim1l). According to Caim2, the intrinsic
viscosities of the two resins are between 0.70 and 0. 92
and between 0.93 and 1.40 dl/g nmeasured at 30°Cin a

m xture of tetrachl oroethane 60 and phenol 40 both in
parts by weight. As a heat stabilizer "Irganox" is used
in Tables 3 and 4. No phosphorus-contai ni ng conpounds
are nentioned. The pol yner conpositions show a hi gh
flowabilty under noul ding conditions, and they inpart
good thermal and nmechani cal properties to products nade
fromthe conpositions (page 2, lines 11 to 13, 48 to
51; page 2, lines 5 to 11). Hence Dl describes features
(a) and (b), but not feature (c).

Though therefore at first sight both D1 and D6 woul d
appear to be equally relevant in that they each

di scl ose two of the three features which determ ne the
general properties of the present blends, the
description of the application clearly invites to
consider D1 as the closest docunent. In the

i ntroduction the object of the invention is defined as
to find a high flow blend having a stable nelt

vi scosity, this conposition being based on a high

nol ecul ar wei ght pol yester resin and a | ow nol ecul ar
wei ght pol ybutyl ene terephthalate resin (page 1

lines 3 to 6; page 2, lines 1 to 19). The experi nental
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data in the exanples accordingly show the changes in
melt viscosity with tinme of various blends within the
terns of the application in suit (Exanples 1 to 19)
and, for conparative purposes, of a blend of high

nol ecul ar wei ght pol ybutyl ene terephthal ate and | ow
nmol ecul ar wei ght pol ybutyl ene terephthal ate either

wi t hout a phosphorous conpound (Exanples 1A, 4A, 5A
6A, 7A, 8A and 14A) or with a phosphorous conpound
out side the scope of the present clains (Exanples 6B
6C and 7B).

Therefore, in the Board's view, there are good reasons
not to depart fromthe approach of the application,

whi ch neans that D1 qualifies as the closest state of
the art.

As stated above, D1 describes pol ybutyl ene noul di ng
conposi tions conprising at | east two pol ybutyl ene
terephthalate resins with substantially different

nol ecul ar wei ght distributions. These conpositions have
a good bal ance of thermal and nechani cal properties as
wel |l as a high degree of nelt flowability. However,
such bl ends show an increase of nelt viscosity with
time, thus limting their use in comrercial
appl i cations.

In the light of this shortcom ng, the technical problem
underlying the application in suit may be seen as
providing a high flow pol yester noul ding conposition
havi ng i nproved stability of the nmelt viscosity with
time.

According to the application in suit that problemis
sol ved by a conposition conprising a | ow nol ecul ar
wei ght pol ybutyl ene terepht hal ate a high nol ecul ar
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wei ght pol yester and a phosphorus-cont ai ni ng conpound,
as specified in Clains 1 and 19.

In view of the experinmental results in the exanples of
the application in suit, in particular the reduction of
melt viscosity increase with time, the Board considers
that the above defined problemis effectively solved by
t he conbi nation of features according to Clains 1 and
19.

Obvi ousness

8.2

3173.D

It remains to be deci ded whet her the clained subject-
matter is obvious having regard to the docunents on
file.

D1 does not contain any information concerning the nelt
viscosity of the blends, |let al one possible problens
regarding that property or solutions to any such

pr obl ens.

As stated above (point 6.2), additives which may form
part of the conpositions according to D1 are rel easing
agents, heat stabilizers and fillers (O aim1,

exanpl es). None of these is a phosphorus-containi ng
conpound, nor do they serve to stabilize the nelt
viscosity with tine. Therefore, D1 by itself does not
render the claimed subject-matter obvious.

Phosphor us- cont ai ni ng conpounds are described in D6 to
D9. In D6 and D7, phosphorus-containing conpounds are
added to conpositions conprising a polyester and a

pol ycarbonate with the aimof nelt stabilization (D6)
and col ouration inhibition (D7), respectively. The
necessity of doing so arose fromthe particul ar
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probl enms occurring as a consequence of
transesterification reactions between pol ycarbonate and
pol yester initiated by catalytic residues in the latter
(D6: colum 1, lines 37 to 53) or fromunspecified
reactions arising fromm xing those polymers (D7:

page 1, lines 30 to 39; page 7, lines 15 to 20). From
D6 it can be seen that the addition of nonosodi um
phosphate, in contrast with a nunber of other
phosphor ous- cont ai ni ng conpounds, |eads to an increase
in nelting point and nelt viscosity (Table 1), the
decrease of which two properties being indicative of

t he degradation of at |east one of the polyneric
conponents (colum 3, line 63 to colum 4, line 3). D7
denonstrates the effects of several phosphorus-
cont ai ni ng conpounds on the col our of blends of

pol ycarbonate with an aromatic pol yester (Table 1 and
Exanpl es 18 and 19). Neither of the two docunents
addresses the problemof a stable nelt viscosity with
time. Accordingly, those docunents do not contain any
teachi ng regarding the influence of phosphorus-
cont ai ni ng conpounds in general on that property, |et
al one that on the conmpounds as specified in present
Clains 1 and 19.

Therefore, neither D6 nor D7, taken alone or in
conbination with D1, would lead to the conbi nati on of
feat ures now bei ng cl ai ned.

The sane argunent is valid for D8 and D9, which both
concern a mxture of polyners and a filler. Phosphites
are generally mentioned as preferred antioxidants in D8
(page 26, lines 7 to 10), zinc phosphate is used in
Exanple 5 of D9. Neither of the two docunents refers to
melt viscosity, so that no teaching can be inferred
fromthem
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8.4 For the above reasons, the Board cones to the
conclusion that the subject-matter of Claim1 involves
an inventive step.

9. The above considerations al so apply to i ndependent
Claim 19 since its subject-matter is based on the sane
conbi nation of features as in Caiml.

10. As Clainms 1 and 19 of the main request are all owabl e,
the sane goes for dependent Clains 2 to 18 as well as

Clains 20 to 24, the patentability of which is
supported by that of Clains 1 and 19.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Exam ning Division with the
order to grant a patent on the basis of Clains 1 to 24
subm tted during the oral proceedings, after any
consequenti al adaptation of the description.

The Regi strar: The Chai r man:

E. Gorgmaier C. Gérardin
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