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Summary of Facts and Submn ssions

The present appeal is fromthe decision of the
Opposition Division to revoke European patent
No. O 462 643 relating to a lavatory cl eansing bl ock.

I ndependent Claim1 as granted reads as foll ows:

"1l. Alavatory rimcleansing block conprising:

30 to 80% by wei ght of an anionic surfactant; 0 to 50%
by weight of an inert or electrolyte filler; 5 to 50%
by wei ght of a water-soluble, active chlorine,

bl eachi ng agent, and 5 to 15% by wei ght of a

hydr ophobic liquid oily perfunme structurant.”

Dependent Clains 2 to 9 relate to particular

enbodi nents of the blocks of Caim1l1 and i ndependent
Claiml1l0 relates to a process for preparing such

| avatory bl ocks, wherein "the ingredients are mxed to
forma dough, which is then extruded and cut into

bl ocks of suitable |engths."

1. Three notices of opposition had been filed against the
granted patent, wherein the Respondents 01, 02 and 03
(Opponents 01, 02 and 03) sought revocation of the
patent inter alia on the grounds of Article 100(a) EPC
in particular because of alleged | ack of novelty and of
i nventive step of the clainmed subject-matter.

The oppositions were based inter alia upon the
fol |l owi ng docunents:

(2)= EP- A- 0341836
(4)= EP- A- 0101402
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L1l In its decision, the Opposition Division found that the
clainmed invention did not fulfil the patentability
requi renments of the EPC

In particular the subject-matter of Caim2l was found
to lack novelty in the |ight of the disclosure of
docunent (4).

In this respect the Qpposition Division held that

- thi s docunent disclosed tablets suitable for use
in the cistern of a |avatory which conpri sed al
the essential conmponents of the blocks clained in
the patent in suit;

- t he amounts of these conponents had to fal
necessarily within the ranges of Caim1;

- the in-cistern tablets of the prior art were
t herefore not distinguishable fromthe rim bl ocks
of the patent in suit;

- the tabl ets of docunent (4) were noreover prepared
by a process including all the features of the
process of Claim 10 of the patent in suit.

| V. An appeal was filed against this decision.

At the oral proceedings held before the Board on

7 Novenber 2001 the Appellants (Patent Proprietors)

filed two new sets of clains designated as first and

second auxiliary requests.

Claiml of the first auxiliary request read as fol |l ows:

2865.D Y A
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"1. Process for preparing a |lavatory cl eansing bl ock,
wherein the bl ock conpri ses:

30 to 80% by wei ght of an anionic surfactant; 0 to 50%
by weight of an inert or electrolyte filler; 5 to 50%
by wei ght of a water-soluble, active chlorine,

bl eachi ng agent, and 5 to 15% by wei ght of a

hydr ophobic liquid oily perfunme structurant, and
wherei n said process conprises the step of mxing the
said ingredients to forma single dough which is then
extruded and cut into blocks of suitable |lengths."

Claim1 of the second auxiliary request differed from
Claim1 of the first auxiliary request only insofar as
the word "single" before "dough" was del et ed.

Bot h requests were acconpani ed by ei ght dependent
clainms containing the additional features of Clains 2
to 9 as granted.

As regards the novelty of the clainmed products (main
request) the Appellants submtted orally and in witing
t hat:

- docunment (4) (in particular exanple 1 of this
docunent) related to bl ocks prepared by extrusion
of two different phases (A) and (B)

- this docunent did not contain any specific
di scl osure of the ratio at which such phases were
used in the preparation of the blocks, but it
m ght be assuned that phases (A) and (B) should be
used at a 1:1 ratio;

- the specific bl ocks described on page 5 of
docunent (4) would fulfill the requirenents of
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Caim1l of the patent in suit only when phase (A)
anounted to 25 to 26% of the block, i.e. in a very
narrow range of the theoretically possible ratios
of phase (A) to phase (B);

- t he general teaching contained on page 4 did not
detract fromthe novelty of the clainmed subject-
matter since the skilled person had to sel ect
speci fic conponents e.g. a perfune, and nore
specifically a hydrophobic liquid oily perfune
structurant, instead of a plasticizer and
appropriate amounts of the various conponents from
t he di scl osed broader intervals in order to arrive
at the clainmed subject-matter;

- as shown by a declaration of M Roberto Tunm ol o
(Tummi ol o's declaration), filed with a letter
dated 20 Novenber 1997, an attenpt to reproduce
experinentally the specific blocks disclosed at
page 5 of docunent (4) had fail ed.

As regards the novelty of the process clains (nmain and
auxiliary requests) the Appellants argued that the
process of docunment (4) required the preparation of the
bl ocks by extrusion of two different phases (page 2,
lines 17 to 26) whilst the patent in suit required an
al nost honobgeneous m xi ng of the conponents before

ext rusi on.

The Appellants submtted further at the ora
proceedi ngs t hat

- docunent (4) was not relevant for the assessnent
of inventive step since it related to a bl ock
wherein the sensitive conponents were physically
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separated by segregation in one particul ar phase
(page 2, lines 1 to 11);

- docunent (2), representing the closest prior art,
di ssuaded the skilled person from using perfunes
in conmbination with chlorine bleaching agents
(page 3, lines 37 and 38);

- the skilled person would have thus not tried to
prepare a bl ock as clainmed since he woul d have
expected it to be unstabl e;

- consequently, the clainmed subject-matter invol ved
an i nventive step.

A/ The Respondents' counter-argunents presented in witing
and orally can be summari zed as fol |l ows:

- the cl ai ned bl ocks | acked novelty in the |ight of
docunent (4) since, for exanple, the generic frane
conposi tions described on page 4 or the nore
specific exanpl e on page 5 enconpassed enbodi nents
falling wwthin the scope of daiml;

- t he experinental reworking of exanple 1 of this
docunent according to Tunmm ol o' s decl arati on,
subm tted by the Appellants, was unclear and thus
unrel i abl e;

- the process of preparation of the bl ocks of
exanple 1 of docunent (4) was identical to the
cl ai med process since in the prior art process a
si ngl e dough was obtained by m xtures (A) and (B)
bef or e extrusion.

2865.D Y A
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As regards inventive step they argued that

- the skilled person would find the cl ai ned
i nventi on obvious; for exanple, he would increase
t he amount of anionic surfactant in the product
di scl osed i n docunent (4) when discarding sone
opti onal conponents;

- it was al so obvious to incorporate into the known
bl ocks of docunent (2) conponents, such as
perfumes, which were stable in the presence of
chl orine bleach; in this respect docunent (4) had
al ready suggested which type of perfune was
expected to be conpatible with chlorine bl eaching
agents (page 5, lines 11 ad 25).

The Respondents argued additionally that the matter of
obvi ousness had al ready been discussed at length in the
Noti ces of Qpposition and the Proprietors' reply and
remttal of the case to the first instance for further
consi deration of inventive step was thus inappropriate.

The Appel l ants requested that the decision be set aside
and the case be remtted to the first instance for the
consi deration of inventive step. They requested
alternatively that the patent be nmaintained on the
basis of the first or second auxiliary requests.

The Respondents requested that the appeal be di sm ssed.

At the end of the oral proceedings, the chairmn
announced the decision of the Board.

Reasons for the Decision

2865.D
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Mai n request

Novel ty

Claiml of the main request relates to a |avatory
cl eansi ng bl ock, which can be used under the rimof a
| avat ory bowl conpri sing:

30 to 80% by wei ght of an anionic surfactant; 0 to 50%
by weight of an inert or electrolyte filler; 5 to 50%
by wei ght of a water-soluble, active chlorine,

bl eachi ng agent, and 5 to 15% by wei ght of a

hydr ophobic liquid oily perfunme structurant.

Docunent (4) discloses tablets which can be used in the
cistern of a lavatory (page 2, lines 1 to 16 and 27 to
33).

These tablets do not differ structurally froma bl ock
as clained and, being resistant to humdity, they can
al so be used under the rimof a |lavatory bow .

Therefore, in Caiml of the patent in suit the

desi gnation of the clainmed product as a block to be
used under the rimof a |avatory bow does not anpunt
to a functional feature distinguishing it fromthe
tabl ets di sclosed in docunment (4).

These known tablets are prepared by extrusion of two
di fferent phases (page 2, lines 17 to 26), although
this docunent does not contain any specific disclosure
of the ratio in which such phases have to be used in
the preparation of the bl ocks.

However, as subnmitted by the Appellants in their letter
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of 18 August 1997 (page 2) and at the oral proceedings,
it mght be assuned that phases (A) and (B) should be
used in a 1:1 ratio or a not excessively different
ratio.

The Board agrees with the Appellants and finds that the
specific bl ocks descri bed on page 5 of docunent (4), as
shown in the table attached to the statenent of the
grounds of appeal dated 18 August 1997, would ful fil
the requirenents of Claiml of the patent in suit only
when phase (A) anmounts to 25 to 26% of the block, i.e.
in a very narrow range of the theoretically possible
rati os of phase (A) to phase (B) and that this specific
exanpl e therefore cannot detract fromthe novelty of

G aim1.

However, according to the nore generic fornul ation
gi ven on page 4, the tablet of exanple 1 consists of
two phases (A) and (B), each contai ning:

15 to 60% of an anionic surfactant;

0 to 60% of an inorganic salt;

3 to 20% of a plasticizer and/or perfune and
0 to 25% of dissolving regul ati ng agents.

Phase (A) contains additionally 5 to 50% of a chlorine
rel easing disinfecting agent, i.e. a chlorine bleach,
wher eas phase (B) contains additionally 2 to 15% of a
dye (page 4, lines 16 to 30).

Since for both phases the respective concentration
ranges for all conponents are the sanme with the
exception of, on the one hand, the chlorine bl each
which is only present in phase (A) and, on the other
hand, of the dye which is only present in phase (B)



-9 - T 0691/ 97

the upper and lower Iimts of the concentration ranges
of the fornmer conponents remain the sane in the fina
tablet, whilst the respective concentration ranges of
the latter two conponents in the final tablet depend on
the quantitative proportions of phases (A) and (B) in
the said tablet.

From a conpari son of the concentrations required by
Claim1 of the patent in suit and those enconpassed by
exanple 1 on page 4 of docunent (4), it is readily
apparent that the products of the prior art, taking

i nto account any reasonable ratio of phases (A) and (B)
in the final product, overlap to a |arge extent with
those clained in the patent in suit.

For exanpl e,

- t he amount of surfactant is 30 to 80%in the
patent in suit and 15 to 60% i n docunent (4);

- the inorganic salt can anount fromO to 50%in the
patent and fromO to 60% in docunent (4);

- the chlorine bleach is 5 to 50%in the patent and
somewhat less than 5 to 50% i n docunment (4)
dependi ng on the anount of phase (A) in the fina
tabl et. By using 50% of phase (A) in the fina
tablet its concentration would be, e.g. 2.5 to 25%
and by using only 20% of phase (A) it would be 1
to 10% thus still largely overlapping with the
respective range given in Caim1l of the patent in
Sui t;

- the anount of plasticizer and/or perfune in
docunent (4) is 3 to 20% which also largely

2865.D Y A
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overlaps with the amount of 5 to 15% of
hydr ophobic liquid oily perfume in daim1l of the
patent in suit.

Mor eover, the wording in docunent (4) "plasticizer
and/ or perfune" (page 4, lines 27 to 28) inplies that
there is no substantial difference in this docunent
bet ween perfune and plasticizer and therefore that
perfunme can be used al one; exanple 1 confirns that
perfunme oil nust also be regarded as a plasticiser
(page 5, lines 9 to 13) and such a perfune oil, in
particular pine oil, is used in the specific
illustrative exanple on page 5 (see lines 25 and 33).
Therefore, exanple 1 undoubtedly contains the teaching
that the disclosed tablet can contain 3 to 20% of a
hydr ophobic liquid oily perfune.

The Appel lants argued that the cl ai ned subject-nmatter
had to be regarded as novel since a skilled person had
to select a conbination of features fromthe broad
teachi ng of page 4 of docunent (4) in order to arrive
at the clainmed subject-matter.

The Board finds, however, that the disclosure of

page 4, being part of illustrative exanple 1, i.e. of
one exanple teaching how to performthe invention

di scl osed in that docunent, enables the skilled person,
in the absence of an explicit warning to the contrary,
to performthe invention in the whol e disclosed range
of conpositions: "D e Zusamensetzung...liegt in

fol gendem Bereich" (lines 16 to 18). Therefore, it is
not necessary in the present case to gather different
pi eces of information fromdifferent parts of the prior
art docunent and thus there is no selection to be

per f or med.
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The Appellants additionally argued that an experinent al
rewor ki ng of the bl ocks of exanple 1, as described in
the Tumm ol o' s declaration, had failed and therefore
the teaching of docunent (4) was unreliable.

However, the declaration in question does not describe
in any detail what was prepared and tested but only
says that the tested conposition was that contained on
page 4 of an English translation of docunent (4) (the
Appel  ants specified at the oral proceedings that the
tested conposition corresponded to the conposition on
page 5 of the prior art docunent).

This translation, however, was neither filed by the
Appel l ants with the declarati on nor nade avail able to
the Board thereafter. The Appellants' letter of

29 Decenber 1997 confirnmed, on the contrary, that the
previously filed declaration was the only evidence upon
whi ch the Appellants intended to rely: "Further to the
Respondents | etter of the 20 Novenber 1997, we note
that we have no further evidence to file at this tine
other than the letter of M Tumm ol o as al ready
filed...".

Therefore, since the Tunm ol 0's decl arati on does not
even identify what was tested, the Board nust disregard
this experinental evidence.

Si nce page 4 of docunent (4) discloses a block
conprising all the essential conponents of Claim1l in
concentrations largely overlapping with those of the
patent in suit (see point 1.1 above), it is the Board's
finding that the subject-matter of Caim1l | acks
novelty (see T 124/87, QJ EPO 1989, 491, point 3.2 of
the reasons. and T 26/85, Q) EPO 1990, 022, points 9
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and 10 of the reasons).

In the absence of novelty, the main request (including
remttal for consideration of inventive step) nust
therefore be rejected.

Procedural issues (first and second auxiliary request)

The Appellants filed new first and second auxiliary
request at the oral proceedings. These requests were
thus late filed.

However, Claim 1l of the first auxiliary request is
identical to Caim4 of the auxiliary request filed
with the grounds of appeal and Claim1l of the second
auxiliary request is substantially the sane as Caim 10
as granted.

Therefore, the filing of these requests in order to
overcone the novelty objection raised on the basis of
docunent (4) cannot be considered as taking the
Respondents by surprise and could be easily dealt with
by them at the oral proceedings. Thus the introduction
of these requests neither substantially alter the

subj ect of discussion nor delay the proceedings.

The Board thus finds these requests adm ssible.

First auxiliary request

Caiml of the first auxiliary request is substantially
simlar to Caim11l0 as granted but contains

additionally the word "single" before "dough".

No distinction can be drawn, in the Board's judgenent,
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between the original wording "...ingredients are m xed

to forma dough..." and the anended wording "...m xing

the said ingredients to forma single dough..."

In fact, as submitted by the Appellants, the
description of the patent in suit states that the
conponents of the block are m xed to forma dough which
Is thereafter extruded and cut into blocks (see page 3,
lines 13 to 15); therefore, a proper interpretation of
the wording of the process claimin the light of the
description excludes the formati on of nore than one
dough.

Accordingly, this anmendnent does not introduce any
limtation to the process of granted claim1l0 and is
t herefore superfluous. This request has thus to be
refused under Rule 57a EPC.

Second auxiliary request

Novel ty

The cl ai ned process of this request requires that the
conponents of the block are m xed to forma dough which
is then extruded and cut into blocks (see point IV
above).

By conpari son the process of docunent (4) requires, in
exanple 1, that two m xtures (A) and (B) are conveyed
into a coaxial extruder and the two m xtures, form ng
di sti nct phases (A) and (B), are then extruded and cut
into bl ocks having the two distinct sections (A and
(B) (see page 6, lines 1 to 4).

Therefore, the clained process differs fromthe
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di scl osure of docunent (4) insofar as one m xture of
the essential conponents - anionic surfactant, chlorine
bl eachi ng agent, inorganic salt (if present) and

hydr ophobic liquid oily perfune - forns a dough which
Is extruded and cut into blocks, whilst in the prior
art docunent the phases (A and (B) each formeach a
dough, the two doughs then being conbi ned at the
extrusion point and cut into bl ocks which thus
originate fromtwo different m xtures, only phase (A
contai ning the four essential ingredients nentioned
above (see point 1.1 above).

Therefore the Board concludes that the subject-nmatter
of aim1l is novel over docunent (4).

I nventive step

Cl osest prior art and technical problem

The patent in suit, and in particular the subject-
matter of claim1l of the second auxiliary request,
relates to a process for preparing a | avatory cl eansing
bl ock conprising necessarily anionic surfactant, a
chlorinated bl each and an oily perfune (see al so

page 2, lines 27 to 31).

According to the description of the patent in suit, the
bl ocks of the prior art used under the rimof a

| avatory were not able to provide a satisfactory

conbi nati on of cleansing, sanitizing and deodori zi ng
effects when flushing the toilet (page 2, lines 12 to
23) .

Thus, the patent in suit suggested as the underlying
techni cal problemthe provision of a |avatory rim bl ock
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whi ch possessed good cl eansing, sanitizing and perfune-
generating activity and which remai ned stable over a
prol onged period under the humd conditions of a toilet
bow (page 2, lines 24 to 26).

Docunent (2), as al so acknow edged by the Appellants at
the oral proceedings, already provided a bl ock which
could be used under the rimof a toilet bowl and which
provi ded good cl eansi ng and sanitizing effect and a
process for its manufacture (page 2, lines 8 to 9 and
23 to 26; page 3, lines 44 to 48).

The bl ocks di scl osed in docunment (4), though providing
cl eansi ng, sanitizing and perfum ng functions, were
nonet hel ess not intended to be used under the rimof a
| avatory (page 2, lines 11 to 12).

Therefore docunent (2), as suggested by the Appellants
at the oral proceedings, is found by the Board to be
the nost suitable starting point for the assessnent of
i nventive step

The techni cal problem solved by the patent in suit,
seen in the light of the teaching of docunent (2), nust
thus be reformulated | ess anbitiously as the provision
of a further block to be used under the rimof a

| avatory bow having simlar physical properties to the
prior art as well as simlar cleansing and sanitizing
effect and additionally possessing a good perfum ng
capability.

In the light of the illustrative exanple of the patent
in suit the Board has no reason to doubt that a bl ock
as specified in Caiml solved this existing technica
pr obl em
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Eval uation of inventive step

Docunent (2) describes bl ocks, to be used under the rim
of a toilet bowl, which conprised anionic surfactant,

el ectrolytes and chlorine bleach in amounts in
accordance with the ranges of the patent in suit (see
page 2, lines 8 to 9 and lines 30 to 48). These bl ocks
are prepared by a process anal ogous to that of the
patent in suit (page 3, lines 44 to 47).

Thi s docunent further suggests that it is not generally
possible to incorporate dyestuffs or perfunes in this
type of bl ocks because of the presence of the chlorine
bl each (page 3, lines 37 to 38). However, the sane
docunent suggests that it is possible to incorporate

i ngredients of reduced water-solubility which are
resistant to the chlorine bleach and can be easily
identified by experinment (see page 3, lines 14 to 17
and 38 to 39).

The description also specifies that nost of the
perfunmes commonly enployed in [avatory cl eansi ng bl ocks
were subject to attack by chlorine bl eaches (page 3,
lines 10 to 11). This passage thus inplies that there
exi sted perfunes known to remai n when subjected to

chl orine attack.

Therefore, the teaching of this docunent cannot be
consi dered as establishing a prejudice against the use
of perfunes in general in a block containing a chlorine
bl each; on the contrary, it suggests that any conponent
(i ncluding a perfune), which could be expected to
remai n stable under chlorine attack, can be used in the
bl ocks of docunent (2).
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St abl e conbi nati ons of perfum ng ingredients and

chl orine bl eaching agents were known to the skilled
person fromthe products disclosed in docunent (4),
wherein the inconpatible conponents had been separat ed
in different phases. This docunent, as explained in
point 1.1 above, envisaged the use of a chlorine bleach
and an oily perfune such as pine oil in the sane phase
(see page 5), which could only suggest such a perfune
was thus expected to remain stable in the presence of
chl orine bl each

Therefore, a skilled person, faced with the technica
probl em of supplying a good perfum ng capability to the
bl ocks of docunment (2), would have found it obvious to
I ncor porate such known perfunes and, because of their
known stability to chlorine bleach, would have expected
no degradation of the conposition and the naintenance
of the other positive properties of the bl ock.
Therefore it is the Board's finding that the subject-
matter of Claim1l of the second auxiliary request does

not involve an inventive step.

Therefore this request nust al so be di sm ssed.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

2865.D Y A
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G Rauh P. Krasa
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