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Summary of Facts and Submn ssions

3038.D

The nention of the grant of European patent

No. O 148 466 with respect to European patent
application No. 84 115 691.2 was published on 7 March
1990, on the basis of two i ndependent cl ai ns.

Two notices of opposition were filed on 29 Novenber
1990 and 5 Decenber 1990, respectively, on the grounds
of lack of novelty and | ack of inventive step under
Article 100(a) EPC. The oppositions were supported
inter alia by the foll ow ng docunents:

Dl1: DE-A-23 07 596.

D2: DD A-10 140.

D4: S. Preysinger, "Das Haarfarben und Aufhellen mt
Kl ei nol Gel ee”, Kleinol GrbH, Bad Segeberg, 1952,

pages 5 to 9 and 60 to 65.

D7: US-A-3 857 674.

Roger G Bates, "Determ nation of pH, theory and
practice", John Wley & Sons, Inc., New YorKk-
London- Sydney, 1964, p. 119, table 5-11.

I n addi ti on, opponent 2 based its opposition on public
prior use by referring to a nunber of docunents

desi gnated as Bl to BS5:

Bl1: Henkel, Production process THC Nr. 1, "Polycol or
Tonungswasche", dated 19 July 1972.

B2: Henkel, product information data sheet, "Poly



3038.D

- 2 - T 0696/ 97

Col or Tonungswasche Hel | bl ond, SR 403/1", status
6 October 1983.

B3: Henkel, product information data sheet, "Poly
Clair Percarbam d M schung D', status 8 May 1990.

B4: Henkel Kosneti k GvbH, i nvoice No. 0038, dated
17 January 1983.

B5: Henkel Kosneti k GvbH, invoice No. 0174, dated
17 January 1983.

By a deci si on announced at oral proceedi ngs held on
17 Decenber 1996 and issued in witing on 2 May 1997,
t he opposition division maintained the patent in
amended form

The deci sion was based on a set of two i ndependent
clains as the sole request, reading as follows:

"1l. Abi-liquid type hair dye conposition conprising
(1) a color |otion conponent and (2) an oxidi zer
conponent, said color |otion conponent conprising (a) a
dye internedi ate and coupler in amobunts effective for
dyeing of hair, (b) ammnia in an anmobunt effective to
provide the conposition with a pHof 7 to 9.5, and (c)
amoni um chl ori de or ammoniumnnitrate in an anount
effective to provide the conposition with a
concentration of 1 to 5 weight % and effective for

I ncreasing the dyei ng degree of the dye chosen, said
oxi di zer conponent conprising an oxidizing agent in an
amount effective for dyeing of hair."

"2. ADbi-liquid type hair bleach conposition conprising
(1) a color |otion conponent and (2) an oxidi zer
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conmponent, said color |otion conponent conprising (a)
ammoni a in an anount effective to provide the
conposition wwth a pHof 7 to 9.5, and (b) ammoni um
chloride or ammpniumnitrate in an anmount effective to
provi de the conposition with a concentration of 1 to 5
wei ght % and sai d oxidi zer conponent conprising an
oxi di zi ng agent in an anount effective for decol ouring
of hair."

The deci sion was based on the follow ng reasons:

(a) The main request was considered to neet the
requirenents of Articles 123(2) and (3) EPC

(b) The subject matter of clains 1 and 2 was held to
be novel over the cited docunments. Public prior
use of the clainmed conposition had not been proven
since the Iink between the docunents supporting
the allegation was m ssing and coul d not have been
provi ded by any w tnesses.

(c) Regarding inventive step, though the availability
of the products Bl to B3 to the market before the
priority date was acknow edged, those conpositions
were not bi-liquids and did not relate to the
probl em of increasing the dyeing degree, so that
they could not formthe closest prior art.
Therefore, D2, which described the use of
conposi tions containing triethanol am ne, was
considered to be the closest prior art. The
probl em defined as increasing the dyei ng degree,
had been effectively solved by replacing the
triethanol am ne used in D2 by ammonia. This
sol uti on had not been nade obvious by the cited
prior art.
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On 27 June 1997 a notice of appeal against the above
decision was filed by opponent 02 (appellant), the
prescribed fee being paid and the statenent of grounds
of appeal being filed on the sane day. In reply to a
conmuni cation fromthe board, with a letter of

21 August 2001 the appellant submtted docunents B7 to
B9 as further evidence to supplenent the alleged public
prior use based on to Bl to B5:

B7: Henkel, product infornmation data sheet, "Polycol or
Tonungswasche, Ubersicht Deutschl and", status
13 June 1990 (2 pages).

B8: Henkel, product infornmation data sheet, "Polycol or
Tonungswasche, Entw ckler Enmulsion 6 %, status
1 July 1986 (3 pages).

B9: Test report dated 21 August 2001.

In the test report the pH value and the anmount of
ammoni um chloride in a hair dye conposition based on
product information in B2, B7 and B8 were determ ned.

By letter dated 21 August 2001, the respondent filed a
first and a second auxiliary request directed to use
cl ai ns.

On 21 Septenber 2001 oral proceedi ngs were held, which
OQpponent 01 did not attend, as announced in a letter

dated 20 June 2001.

The appellant, in witing and during the ora
proceedi ngs, argued in substance as foll ows:

(a) As to novelty, although a second public prior use
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based on docunents Al to A3 had been argued in
writing, during the oral proceedings no further
evi dence was offered and no further subm ssions
were made. A |ink between docunents B2 and B3 was
no | onger all eged.

Docunents B7 to B9 had not been filed before since
it had been thought that the case was conpl ete.
Only after the board' s conmuni cati on acconpanyi ng
the summons was it considered necessary to file
further docunents.

Regardi ng i nventive step, as denonstrated by
docunents B4 and B5, the colour |otion product
"Hel | bl ond 11" had been sold on the nmarket before
the priority date as a bi-liquid conposition. The
rel evant data of the liquid colour |otion
conponent, including the conposition, the pH val ue
and the anount used in the conposition were
described in B2 and B7. The correspondi ng data of
the |iquid oxidizer conponent could be gathered
fromB7 and B8. It was evident that the conponents
B2 and B8 bel onged together. Test report B9 was
based on product information of B2, B7 and B8; it
showed that the final conposition, after m xing,
had a pH value only slightly higher than according
to present claim1l, whereas the amoni um chl ori de
content fell within the clainmed range. The snal

di fference in pH could not involve an inventive

st ep.

O the other docunents, D7, which was consi dered
to be the nearest prior art docunent, described a
hai r dye conposition having a | ow pH val ue and
cont ai ni ng ammoni a, amoni um phosphate and a
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liquid oxidizer. The clainms of the patent in suit
differed fromD7 only in that a different buffer
system was used to adjust the pH val ue. Although
the problem of D7 was to provide a new hair
dyestuff, its teaching also inplied to provide a
good dyeing effect and conbing force. According to
D4 a buffer systemof mld alkali and basic salts
was reconmended to provide dyei ng w thout
inmpairing the hair. In D1, D2 and D8 the

anmoni a/ ammoni um chl ori de buffer had al ready been
used in hair dye conpositions and it was therefore
an obvious alternative to replace the

amoni a/ anmoni um phosphate buffer in D7 by those
of the prior art. The respondent's test report of
7 August 1991 did not support a surprising effect
since it was based on different experinental
conditions so that no proper conparison could be
made. It was obvious that higher pH val ues

i ncreased the conbing force, as confirnmed by the
tests in the application as originally filed.

The sane argunents were valid when starting from
D2 as the closest prior art docunent.

The respondent's witten and oral argunents can be

summari zed as fol |l ows:

(a)

In the subm ssion of the appellant dated 21 August
2001 a conpletely new case had been established.
During the whol e opposition proceedings the public
prior use argunent had been based on a conposition
containing a liquid colour lotion and a solid

per carbam d oxidizer. Only one nonth before ora
proceedi ngs the appellant changed this basis to a
bi-liquid conposition. Since the information
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concerning the conpositions apparently derived
froman internal database that was only avail able
to the appellant, it was not evidenced what
exactly had been nmade available to the public. The
subm ssion of these late filed docunents therefore
anounted to a procedural abuse.

Al so, there had not been sufficient tine to
reproduce the appellant's test report and to check
it. As a prelimnary comment, in the cal cul ation
met hod for the anmpbunt of ammoni um chloride, a
smal|l difference in density could have the effect
t hat the anobunt was outside the clains.

Furthernore, if the new evidence were to be
accepted, the proceedi ngs could not be concl uded
because the respondent should be given the
opportunity to fully coment on this conpletely
new situation and to prepare own tests and
counterargunents and if necessary prepare

addi tional requests to overcone any objections. In
this respect the respondent nade reference to a
nunber of decisions cited in "Case Law of the
Boards of Appeal of the European Patent O fice",
3rd edition 1998, VI.F.8.2. 1.

Therefore, the late filed docunents shoul d not be
consi der ed.

The problemin view of D7 was to provide a new

cl ass of dyestuff; it did not relate to

i nprovenent of the dyeing degree of the hair. D7
did not disclose bi-liquid conpositions. D2 on the
ot her hand, did relate to a bi-liquid system and
to a problemsimlar to the one of the clained
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I nvention, so that it should be considered as the
cl osest prior art. The effect conpared to the
conpositions of D2 and D7 had been shown in a test
report dated 7 August 1991 denonstrating an

I mproved dyi ng degree and conbing force due to the
clained different buffer systeminvol ved. The
appel l ant had not shown that the technical effect
was only due to a difference in pH val ue.
Therefore, the clained subject-matter was

I nventive.

VII. The appel |l ant requested that the decision under appea
be set aside and that the European patent be revoked.

VIIl. The respondent requested that the appeal be dism ssed
and that the patent be maintained in the version of the
contested decision or, alternatively, that the patent
be mai ntai ned on the basis of a first or a second
auxiliary request submtted with letter dated 21 August
2001. In addition, he requested that the prior use
based on docunents B7 to B9 not be considered. Failing
this, he requested that the proceedi ngs be continued in
witing, and, as a further alternative, that he be
given the opportunity to file further requests.

| X. Opponent 01, party as of right to these proceedi ngs,

abstai ned from comenti ng and requested a deci sion on
the file as it stood.

Reasons for the Decision

1. The appeal is adm ssible

Pri or use based on docunents B7 to B9

3038.D Y A
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Docunents B7 to B9 were filed 1 nonth before the ora
proceedi ngs, to supplenent the public prior use based
on Bl to B5 already on file.

According to the opposition statenent, Bl to B5 only
referred to a kit of solid/liquid conpositions, i.e.
non bi-liquid hair bleaching conpositions (paragraph I
pages 3 and 4). This position had been confirnmed by the
appellant's letter of 17 January 1994 (page 2,
paragraph (b)) and the statenent of appeal dated

25 June 1997 (whol e page 4). The deci sion under appeal,
whi ch al so nentioned the solid/liquid conpositions of
Bl to B5 (page 5, first and second full paragraph), had
not been chall enged by the appellant in this respect.
Therefore, according to the information on file before
the appellant's letter of 21 August 2001 the

conposi tions based on docunents Bl to B5 had been used
only in the formof non bi-Iliquid conpositions.

According to the appellant's new subm ssion nore than
10 years after the opposition had been filed, the

col our conponent of B2 had however not been used
together with a solid oxidizer according to B3, but
instead with a |iquid oxidizer according to B7 and B8.
Thus, at a very late stage of the proceedings the
character of the allegedly used product has changed
froma solid/liquid conposition to a bi-liquid
conmposition, thus confronting the respondent and the
board with a case that is entirely different fromthat
upon whi ch the appeal ed decision as well as the appea
itself had been based.

In accordance with the requirenents of Article 113 EPC
and the principle of equality between the parties the
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respondent has to be given sufficient tine to assess
the late filed docunents on their relevance, in
particul ar by reproducing the test report and provide
their own counter experinents. A period of one nonth
before oral proceedings is considered insufficient to
deal thoroughly and conpletely with this fresh case.

In view of the above, the adm ssion of the late filed
docunents into the proceedings would lead to a

consi derabl e del ay which would be in conflict with the
princi ple that proceedi ngs should be brought to a
speedy concl usi on.

The appellant's reference to a communication of the
board cannot justify the |late subm ssion of B7 to B9.
Wth respect to what was nade available to the public
t he conmuni cation rai sed the question whether the pH
val ue and the ammoni um chl ori de concentration in the
final conposition after m xing could be derived from
docunents Bl to B3 (point 3.1.1). Whilst the opponent
(appellant) in the opposition statenent argued that
these features could be neasured in the final products
(page 5, first paragraph), it is however well -
establ i shed case | aw that the opponent has to prove his
case. Consequently, the fact that the conmunication
referring to a possible deficiency in the

substanti ation of the public prior use in the
opposition statenent triggered a further search in the
appel l ant's own data base which lead to the subm ssion
of B7 to B9 involving actually a different prior use,
denonstrates that the opponent's case was not prepared
with due diligence fromthe beginning.

Al t hough the appell ant argued that the docunents B2, B7
and B8 were related, the evidence |inking those
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docunments is mssing. It is not evidenced that the
conpositions provided by said docunents are identica
or simlar to those which had been made publicly
avai | abl e for exanple by B4 and B5. Wthout such

evi dence a final assessnent on public prior use is not
possi bl e.

Furt hernore, although the anmount of anmoni um chl oride
in the final conposition has been calculated in the
appel lant's experinental report to be 1.01 % by wei ght
this calculation is based on the assunption that the
density of the conposition is that of water (1 g/cn?).
As the conposition contains, apart fromwater, other
conponents having a density different fromwater, a
smal |l deviation in the density can have the effect that
t he amount of ammonium chloride is not within but just
outside the clained range. In addition, the report
itself confirns that the allegedly prior used product
has a neasured pH value of 9.7, which is outside the
cl ai med pH range.

Hence, the facts and evidence based on the late filed

docunents are prima facie not so highly relevant as to

prejudi ce the mai ntenance of the patent in suit.

Consi dering that

- the admi ssion of the late filed docunents B7 to B9
into the proceedings would | ead to a consi derabl e

del ay,

- the [ ate subm ssion of the docunents was not
justified and

- the late filed docunents were prima facie not so
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highly relevant as to be decisive in the case,

docunents B7 to B9 are not admtted into the
proceedi ngs under Article 114(2) EPC in agreement with
the principles developed in the case | aw (Case Law of
the Boards of Appeal, 3rd edition 1998, VI.F.5 and 8).

The board's conmuni cation pointed to the fact that no
singl e custoner had been identified in the appellant's
subm ssi ons concerning the alleged prior use of the
products identified in docunents Al and A2. In this
respect, verifiable facts were m ssing on which an
order to take evidence by hearing witnesses offered for
this prior use could be based. In his reply, the
appel l ant did not submt any additional facts in this
regard, nor did he allege that w tnesses could give
evi dence on individual custoners. Therefore, the board
sees no reason to take a different view fromthe
opposi tion division which had concluded that the prior
use had not been proven.

Cl osest prior art docunent

3038.D

During the oral proceedings the appellant gave no
further argunments regarding Bl to B5. Since, as the
appel lant admtted, there is no |link between docunents
B2 and B3, since the pH values and the concentration of
ammoni um chl oride of the final conposition cannot be
derived fromthese docunents and since the relationship
bet ween the conpositions indicated in Bl to B3 (which
are dated 1972) and the invoices according to B4 and B5
(dated 1983) is not evidenced, the alleged public prior
use of the conpositions in question has not been
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proven. Therefore, the prior use based on these
docunents cannot be taken into account for assessing
the presence of an inventive step.

The patent in suit concerns a hair dye conposition a
conprising a colour lotion and an oxi di zer conponent.
Such conpositions are known fromthe prior art, in
particular D2 and Dr7.

In connection with the choice of the closest prior art,
the argunents of the appellant started from D7 whil st
the respondent and the deci sion under appeal referred
to D2.

D2 describes a hair dye conposition conprising, in
addition to a colour and other conmponents, an agent

whi ch favourably influences the conbi ng and dyei ng of
the hair, such as aliphatic polyoxy conpounds, and a
buffer m xture conprising an al kanol am ne having a | ow
carbon chain or the corresponding salt thereof wth
amoniumions (claim1). The conposition may contain
aromati ¢ am nes or am nophenols and have a pH val ue of
7 to 9 (claim2). In Exanple 2, 69 parts of a conponent
cont ai ni ng p-toluyl ene diam ne sulfate and resorcino
is mxed with 931 parts of a cellulose ether sline
contai ning 5% by wei ght of triethanol am ne, 3.3% by
wei ght of ammoni um chl oride and 2. 2% by wei ght of
pentaerythrite. The pH val ue of the conposition is 8.6.
The conposition is devel oped with an oxidizing agent in
t he usual manner as described in Exanple 1, and

provi des evenly dyed hair w thout any pretreatnent.

By the use of triethanol am ne together w th anmoni um
ions a buffer systemis achieved by which the | ow pH
val ue of the conpositions can easily be adjusted
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(page 2, lines 50 to 53). The | ow pH val ue reduces hair
damage and i nproves the gloss and strength of the hair
(page 2, lines 53 to 57). As a further advantage, the
hair can, w thout any pretreatnent, be evenly dyed to a
lighter tone than the natural col our (page 2, lines 13
to 16).

D7 describes a hair col ourant conposition having a pH
value of 8 to 10 conprising a carrier and a m xture of
dyestuffs conprising a 1,2- or 1, 3-di am nobenzene
substituted in the positions para to the am no groups
by identical substituents selected fromthe group
consisting of C, to G, al kyl groups and hal ogen atons
and 2,5-diamno toluene or a salt thereof in a nolar
ratio of less than 1:1 (claim1l). Resorcinol nmay al so
be present (colum 1, lines 46 to 60). According to
Exanpl e 5, hair dye conpositions are prepared by addi ng
specified anobunts of dyestuff to a base of i) 50 g of
an aqueous solution containing 5 g of an amoni a
solution (25% and 1 g amoni um phosphate and ii) 50 g
hydr ogen peroxi de (6% sol ution).

The cl osest prior art for the purpose of assessing

i nventive step is that which corresponds to a purpose

or technical effect simlar to the invention requiring
the m ni mum of structural and functional nodifications,
in agreenment with established jurisprudence (Case Law

of the Boards of Appeal of the European Patent Ofice,

3rd edition 1998, 1.D.3.1).

The patent in suit ainms at conpositions having an
excel l ent dyeing effect even at a | ow pH val ue w t hout
damage to hair or skin (page 2, lines 34 to 36). D7
concerns a new class of dyestuffs in general (colum 1,
lines 5 to 7), which nmay have a pH value as high as 10
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(claim1l). According to D2, an inprovenent in gloss,
strength and brightness of the hair is envisaged by
using a pH value of 7 to 9 (page 2, lines 50 to 57).
Furthernore, whereas in D2 a bi-liquid type conposition
as now being clained is described, as had been accepted
by the parties and in the decision under appeal, in D7
such is not the case. In addition, only D2 nentions
ammoni um chl ori de while in D7 ammoni um phosphate is
used.

It follows fromthe above analysis that D2 is nore
closely related and requires | ess structural and
functional nodifications to arrive at the subject-
matter now being clainmed than D7, so that D2 is
regarded as the closest state of the art.

Pr obl em and sol uti on

5.2

3038.D

Al t hough D2 provides a bi-liquid hair dye conposition
which is kind to the hair and provides gloss, strength
and brightness, a better dyeing effect is stil

desi rabl e.

The problemto be solved nmay therefore be seen in
providing a hair dye conposition which shows an

i nproved dyeing effect wthout danage to the hair, in
agreenent with page 2, lines 34 to 36, of the patent in
Suit.

According to the patent in suit this problemis sol ved
by incorporating ammonia in conbination with anmoni um
chloride or ammoniumnitrate in the colour |otion
conponent of a bi-liquid type hair dye conposition, as
defined in claim1.
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The appel |l ant contested that the above-defined probl em
was effectively solved by the clainmed subject-matter

In the patent in suit, the conposition of Exanple M
contai ns amoni um nitrate and shows an L val ue (dyeing
degree) of 13.1. In Exanple N the conposition contains
amoni um chl ori de and has an L-value of 14.0. In
Exanples Mand N, the conbing force, which was accepted
as an indication of hair danage, is 20020 and 200+40
g, respectively. In conparative Exanple L the sane
conposition is used, however w thout said anmoni um
salts; the L value is 23.2, the conbing force 310+50 g.
In all exanples the pH of the conposition's dye
conponent is 9. Wilst |ower L-values indicate darker
and deeper colours and thus a better dyei ng degree,

| ower combing forces indicate | ess hair damage.
Therefore, the exanples of the patent in suit show an

I nprovenent in dyei ng degree and conbing force when
conpositions according to the cl ai ned subject-nmatter
are applied.

The respondent's additional tests filed in a letter
dated 7 August 1991, show a product of the invention
cont ai ni ng ammoni a and having a pH value of 9.4. In
conparative Exanple 1 an identical anount of triethano
am ne instead of ammonia is used at a pH of 8.5 while
all other features are held constant. The additiona

I nvention exanple shows an L-value of 13.0 and a
conbi ng force of 200+10 g whilst conparative Exanple 1
shows an L-value of 22.3 at the sanme conbing force. In
spite of the higher pHin the additional invention
exanpl e, the conbing force is the sane. Furthernore, a
conpari son of Exanple N of the patent in suit (pH 9.0,
L-val ue degree 14.0) with the additional invention
exanple (pH 9.4, L-value 13.0), which have the sane
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conposition except for a pH difference of 0.4, shows
only a slight inprovenent in dyeing degree of 14.0 to
13.0. Exanple N conpared wi th additional conparative
Exanple 1 (pH 8.5, L-value 22.3), shows a difference in
pH of 0.5, whereas the L-value is reduced from22.3 to
14.0. Therefore, the considerable inprovenent in dyeing
degree of the additional invention exanple in relation
to the additional conparative Exanple 1 cannot be
attributed to a difference in pH alone, but is also due
to the use of ammonia instead of triethanol am ne.
Therefore, it can be concluded that conpositions
according to present claiml result in an inproved
dyei ng degree w t hout damagi ng the hair.

In view of this, and since no evidence has been
presented to show anything to the contrary, the board
cones to the conclusion that the above-defined probl em
is effectively solved by the required conbi nation of
features.

| nventive step

3038.D

It remains to be deci ded whet her the claimed subject-
matter is obvious having regard to the docunents on
file.

D2 teaches to use an al kanol amne or its salts for
adjusting the pH value within a range of 7.0 to 9.0.
Al t hough free ammoni a can be used to provide ammoni um
ions if salts of al kanol am nes are present (page 2,
lines 31 to 34) there is no hint in D2 to use a

conbi nati on of anmoni a wi th amoni um chl ori de or
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amoniumnitrate in order to arrive at an inproved
dyei ng effect wi thout damage to the hair. Therefore,
the clai ned subject-matter is not nmade obvi ous by D2
al one.

None of the other cited docunents takes the clained
system for inproving the dyeing degree into

consi deration so that a conbi nation of one or nore of
t hese docunents wth D2 does not render the clained
subj ect matter obvious.

As expl ai ned above (point 4.1.2), D7 only nentions
amoni um phosphate w thout any hint to ammoniumnitrate
or ammonium chloride or their effect on the dyeing
degree and hair damage. Thus, the skilled person has no
incentive fromD7 to nodify D2 in the direction as

cl ai ned.

In D1 a liquid/solid bi-conponent hair dye conposition
I's disclosed which solid component may include an
ammoni um salt in order to reduce the tenperature of the
conposition upon mxing (clains 1 and 2). In Exanple 5
a hair dye conposition is described which includes a
liquid colour |otion conponent containing ammonia and a
solid oxidizer conmponent containing anmmoni um chl ori de.
There is no suggestion in D1 to add the anmoni um
chloride to the first conponent and to repl ace the
solid oxidizer conponent by a liquid in order to

i nprove the dyeing effect and reduce hair danage.

D4 relates to general aspects of hair dyeing, in
particular under mld buffer conditions, wthout giving
any suggestion in the direction of the present
conponents and their relation to the dyei ng degree.
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D8 deals with the determ nation of pH and buffer
systens in general. It bears no relation to hair dyeing
conposi tions.

Therefore, starting fromD2 as the closest prior art
docunent, the clainmed subject-matter is inventive.

Also if D7 was considered as the closest prior art
docunent, no other result woul d be obtai ned.

D7 ainms at a new hair dyestuff. The problemto be
solved starting fromD7 may, in agreenent with the
patent specification, also be seen in providing a hair
dye conposition which shows an inproved dyei ng degree
Wi t hout damagi ng the hair or skin.

In the respondent's test report of 7 August 1991, the
product of conparative Exanple 3 contains anmoni um
phosphate, so that the effect of ammoni um phosphate can
be conpared with that of anmoni um chloride (additiona

i nvention exanple). The conposition of conparative
Exanpl e 3 has an L-value of 16.0 and a conbing force of
330£50 at a pH of 9.9, whereas the additional invention
exanpl e has an L-value of 13.0 and a conbing force of
200£10 at a pHof 9.4. Since it is accepted that a high
pH val ue damages the hair and a | ower pH value results
in an inferior dyeing effect, it can be concluded that
the additional invention exanple has a nuch better
dyei ng degree than conparative Exanple 3. Considering
the difference in pHit can further be accepted that
the conbing force is also inproved.

In the light of the above-cited exanples, an
equi val ence of the ammonium salts cannot be assuned.
This is confirned by the exanples in the application as
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originally filed, where various ammonium salts are
conpared under the sane experinental conditions. It can
be seen that amonium nitrate and anmoni um chl ori de
give a better dyeing degree than a nunber of other
ammoni um salts. The appel | ant has not brought forward
any evidence to the contrary.

As a consequence, the board is satisfied that the
above-defined technical problemis effectively sol ved.

According to the teaching of D7, certain colourants are
used for new hair dyestuffs, possibly in the presence
of other specific conponents (colum 1, lines 46 to
60). D7 contains no specific teaching regarding the
ammonium salts that may be used, because in al

exanpl es ammoni um phosphate is present. Since there is
no indication to replace this conpound by either
amoni um chloride or nitrate in order to achieve an

I nproved dyei ng degree and since no equival ence between
t hese amoni um salts can be assuned, D7 al one does not
render the clainmed subject-matter obvious.

Since D2 does not nmake any distinction between the

di fferent ammonium salts, and in the exanpl es anmoni um
tartrate, amoni um phosphate as well as anmoni um
chloride are used, D2 does not give any indication
that, by using amoni um chl oride or ammobniumnitrate
together with ammonia, an inprovenent in dyeing degree
m ght be achi eved.

The other cited docunents are even nore renote as they
do not relate to the above-defined technical problemso
that they provide even | ess of an incentive to nodify
the teaching of D7 in the direction of the cl ai ned

sol ution (see point 6.2 above).
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8. Hence, the solution of the technical problem according
to claim1l does not arise in an obvious way fromthe
cited docunents so that the subject matter of claiml
i nvol ves an inventive step.

9. The sane considerations apply to i ndependent claim 2,
whi ch conprises the sane technical features as claiml,
expect for the presence of a dyestuff.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

C. Eickhoff R. Teschenmacher

3038.D



