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Summary of Facts and Subm ssi ons
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The interlocutory decision of the opposition division
was di spatched on 12 May 1997 to maintain the European
patent No. 0 443 991 in anended form

On 27 June 1997 the appellant (opponent) filed an
appeal against this decision and sinultaneously paid
the appeal fee. The statenment of grounds of appeal was
recei ved on 8 Septenber 1997.

The followi ng prior art docunents were referred to in
t he appeal proceedings:

D1 Article "How firefighters keep their cool", Safety
at Sea, August 1983, pages 26 and 27

D2 FR-A-2 561 930

D3 US- A-4 843 646

D4 Brochure "d othing for Gsha#1910 Requirenents”
Fyrepel Products Incorporated, 1984; pages 10 and
11

D5 Brochure from Fyrepel Products, 1988; pages 3 and
4 and a further page

D7 Article "Forest fires and the prevention of burns:
Study and devel opnent of a protective outfit" by
Magl i acani, Annals of the Mediterranean Burns
Cl ub, 1987, pages 67 to 69



2656. D

- 2 - T 0708/ 97

The appel |l ant argued in the appeal proceedings that the
cl ai ns mai ntai ned by the opposition division
contravened Articles 123(2), 123(3) and 84 EPC and t hat
their subject-matter was not inventive. Follow ng a
conmuni cation fromthe board giving provisiona
coments, oral proceedi ngs took place on 13 Septenber
1999 in the presence of the parties. Follow ng a

di scussi on concerning Articles 84 and 123 EPC, the
respondent (proprietor) filed new sets of clains for a
mai n and three auxiliary requests, arguing that these
new cl ai ns were unobj ecti onabl e under Article 123 EPC
and contai ned inventive subject-matter.

Claim1l of the main request reads:

"A protective, fireproof outfit for activities
involving a risk of burns, the outfit is constituted by
several garnents which are at |least partially
superposed to provide different degrees of protection
to different regions of the body of the person wearing
the outfit,

characterised by the followi ng characteristics in

conbi nati on

a) the outfit has a small area of m ni num protection
(14) in correspondence with at |east one nore
heat -resi stant region (14) of the body of the
person wearing the outfit, constituting a point
where the outside tenperature can be detected so
that the person can becone aware of the anbient
t enperature pronptly,

b) in the regions of greatest protection, as a result
of the superposition of the various garnents, the
outfit has an outer |ayer of fireproof fabric
super posed on at | east one |layer of nmesh (8) nade
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of a fireproof yarn and at |east one |ayer of net
made of a fireproof yarn, the |ayers being forned
so as to facilitate the transfer of heat fromthe
out side environnent to the skin of the person
wearing the outfit by radiation but to keep to a
m nimum the transfer of heat by conduction, said
outfit including additional protectors (9, 10) on
t he back portions of the I egs at knee | evel and
the front portions of the |ower |egs."

The respective claim1 of each of the three auxiliary
requests adds features to claim1l of the main request.

V. The appel | ant requests that the decision under appeal
be set aside and the patent be revoked.

The respondent requests that the decision under appea
be set aside and the patent be nmaintained on the basis
of either the main request or the first, second or
third auxiliary requests filed in the oral proceedings.

The ot her patent docunents for the nmain request are:

d ai ns: 2 to 5 filed during the oral proceedings

bef ore the board,
Descri ption: colums 1 and 2 filed with the letter
dat ed 20 Septenber 1995,

colums 3 to 5 as granted,

Dr awi ngs: Figures 1 to 21 as granted.

2656. D Y A
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Reasons for the Deci sion

1

2.1

2.2

2.3

2656. D

The appeal is adm ssible.

Amendnents - main request

Caiml as granted contains all the features of claim1l
as originally filed and adds nothing thereto except two
ref erence nunerals.

Caiml of the main request contains all the features
of claiml1l as granted and adds thereto only the feature
of "said outfit including additional protectors (9, 10)
on the back portions of the legs at knee |level and the
front portions of the |ower |egs" taken al nost word for
word fromlines 22 to 24 of page 7 of the origina
description (colum 4, lines 27 to 29 of the granted
patent).

Thus claim 1 of the main request does not contravene
Article 123(2) EPC and, since it is of nore restricted
scope than the granted claim 1, does not contravene
Article 123(3) EPC either.

Clains 2 to 5 of the main request are the sane as
claims 2 to 5 both as originally filed and as granted
except that, in view of the addition to claim1l, the
words "the flexing regions of the Iinbs" have been
del eted fromcl aim 2.

The present description differs fromthat originally
filed and as granted nerely by additions to acknow edge
the prior art and anmendnents to bring it into line with
the present claim1.
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Thus the board sees no objection under Articles 123(2)
and 123(3) EPC to the above anendnents.

Interpretation of claiml of the main request

In this section 3 all colum and |ine nunbers apply to
the description both as granted and as according to the
opposition division's interlocutory deci sion.
Correspondi ng passages are to be found in the
description as originally filed.

Lack of clarity is not a ground for opposition under
Article 100 EPC and so clarity objections to claim1 of
the main request are basically only possible if they
concern the feature added since grant of "said outfit

i ncl udi ng additional protectors (9, 10) on the back
portions of the |legs at knee | evel and the front
portions of the lower legs". As stated in section 2.1
above, this feature is to be found al nost word for word
in the original application and in the granted patent.

As far as the particul ar enbodi nent of the outfit is
concerned, colum 4, lines 21 to 36, explains that the
back portions of the | egs at knee |evel are protected
by the outer overall with its nesh lining (shown in
Figure 4) plus the additional protectors 10 (shown on
Figure 4) consisting of nesh, net, nesh, nmesh and net
(see Figure 20 and colum 4, lines 32 to 36). The front
portions of the lower |egs are protected by the outer
overall with its nmesh lining (shown in Figure 3) plus
the additional protectors 9 (shown on Figure 3)
consisting of two |ayers of nesh between which there is
a net of fireproof yarn (see Figure 19 and col um 4,
lines 29 to 32).
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Thus this clained feature is supported by the
description and noreover the board cannot see anything
unclear init.

Neverthel ess, in order to conpare it with the prior
art, it will be necessary to decide how t he whol e of
claim1l of the main request is to be interpreted,
referring when necessary to the description and
drawi ngs (Article 69 EPC).

The board interprets claim1l of the main request as
fol | ows.

The claimspecifies "different degrees of protection to
different regions of the body" due to the at |east
partially superposed garnents and, because of the use
of the ternms, "area of m ni num protection” and "regions
of greatest protection", the clainmed outfit obviously
al so has regions of other (i.e. average or nornal)
protection.

The particul ar enbodi nent of the outfit has these
normal regions for exanple at the chest and back which
are protected by the overall 1 of fireproof or
fireproofed yarn shown in Figures 1 to 4 and the single
mesh vest 2 shown in Figure 5, see also colum 4

lines 1 to 5, 13 to 20 and 51 to 53.

The clainmed outfit "has a small area of m ni mum
protection (14) in correspondence with at |east one
nore heat-resistant region (14) of the body of the
person wearing the outfit, constituting a point where
the outside tenperature can be detected so that the
person can becone aware of the anbient tenperature
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pronptly".

The particul ar enbodi mrent of the outfit has this area
on the front of one thigh and the area consists of only
the fabric of the overall, see colum 4, lines 44 to 50
and hole 14 on Figures 3 and 21.

The clained outfit has regions of greater protection
than the normal protection. These regions are terned
"regions of greatest protection" and "as a result of
t he superposition of various garnments” there is here
"an outer |ayer of fireproof fabric superposed on at
| east one | ayer of mesh (8) made of a fireproof yarn
and at | east one |ayer of net nmade of a fireproof
yarn".

The particul ar enbodi ment of the outfit has such an
area at the abdonen which is protected by the overal

of Figure 1 (which provides the outer |ayer of
fireproof fabric) and the vest of Figure 5 (which in
the area of the abdonen has the Figure 19 construction
of mesh, net and nesh), see colum 4, lines 30 to 32
and 53 to 56.

Novelty - claim1 of the main request

After exam nation of the prior art docunents on file,
the board is satisfied that none of them discloses a
protective, fireproof outfit with all the features of
claiml1l of the main request. This was not disputed in
the oral proceedings by the appellant.

The subject-matter of claim1 of the main request is
t hus consi dered novel within the neaning of Article 54
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EPC.

Cl osest prior art, problemand solution - claim1 of

the mai n request

D7 di scusses on page 67, right-hand colum, lines 1 to
9 the di sadvantages of heat being transferred by
conduction to the skin instead of by convection or
radi ati on. Page 68, left-hand colum, lines 22 to 44,
adds that an outfit nust be confortable, nust permt
sufficient freedomof novenent to the |inbs and nust
provi de the greatest protection at the difficult-to-
treat risk regions such as the joints. The m ddl e of
the right-hand columm of this page 68 states that an
"outfit produced in accordance with the foregoing
provi si ons ( PROVEPACK- PROVETEO) i s conposed of hel net,
cap, hood, overalls, shirt and gloves. It allows for
three different protection factors, according to the
different functional inportance and vulnerability of

t he body regions.™

Thus D7 discloses essentially the pre-characterising
portion of claim1 of the main request. However how
this outfit is constructed in detail is not disclosed
by D7 and noreover neither party has provided any

i nformati on on the PROVEPACK- PROVETEO outfit.

The problemthat the present invention sets out to

sol ve can be seen as how to inplenent the w shes
expressed by D7. This problemis solved by the use of
super posed fireproof nmesh and net layers mnimsing
conduction heat transfer fromthe outside to the wearer
so that what heat transfer does take place takes place
by radiation. Particularly vul nerable areas include the



-9 - T 0708/ 97

back portions of the |egs at knee | evel because healing
of burn wounds is difficult here and so additiona
protectors are provided here. Mdireover the wearer is
war ned of high anbient tenperature by heat transfer to
a heat resistant part of the body through a small area
of the outfit that has m ni nrum heat protection.

6. I nventive step - claim1l of the nain request

6.1 The board cannot see that the skilled person starting
fromthe teaching of D7 and using this docunent al one
woul d arrive in an obvious manner at the subject-nmatter
of claiml1l of the main request. D7 is a fairly genera
article which gives the skilled person nuch to think
about but no concrete information on how the itens of
the outfit are to be constructed. Moreover while it
recogni ses that the joints need special attention, it
gives no hint to provide additional protectors at the
backs of the knees (rather than perhaps at the genera
knee area) and on the front portions of the | ower |egs.

6.2 It nust be borne in mnd that only if the individua
features of the specific construction of the |ayers,
the smal|l area of mninumprotection for detecting the
out si de tenperature and the additional protectors are
known per se in the prior art will it be necessary to
deci de whether these features solve related or
I ndependent probl ens.

6.3 The board cannot see that the other docunments on file
woul d help the skilled person starting with the
teachings of D7 to arrive at an outfit according to
claim1l of the main request.

2656. D Y A
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D3 discloses in detail different garnments making up "a
firefighter's protective clothing system which
addresses each body part's unique |iner needs
optimally, and without detrinent to the different needs
of other body parts", see colum 2, lines 13 to 16.

However, |ike D7, D3 makes no nention of the specific
| ayered construction of fabric, nmesh and net of the
present invention and so D3 would not help the skilled
person towards this aspect of the present invention.

Colum 1, lines 47 to 57 of D3 explains that
"flexibility in novenent is a particularly critical
need, for exanple back of knees ... These "fl exing"
areas or portions are flexed during firefighting ..

The liner portions which are flexed bunch during
flexing, and the insulative performance is increased in
these areas ... However, increased insulative
performance is not required in these areas or portions,
and t he bunchi ng of heavy material reduces
flexibility". Colum 2, lines 21 to 25 add that "an
object of this invention is to provide in the sane
garnments lighter, nore flexible (hence conparatively

| ess insulative) liner materials in areas which are

fl exed and/or which interface with other protective

garnents."”

D3 is in fact the only docunent on file that discloses
treating the backs of the knees in a special way but D3
in fact teaches the reduction of the anount of
insulation nmaterial in these regions, i.e. the exact
opposite of what the present invention teaches. Thus D3
woul d | ead the skilled person away from rather than
towards, the present invention.
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Moreover, like D7, D3 is of no help in providing the
clained feature of a small area of m nimum protection
for detecting the outside tenperature.

D1 conments on various types of firefighting clothing
made with various materials and states on the second
page of the article, at the top of the right-hand
columm, that one part of the body can act as a heat
sensor e.g. the ears or thighs. However while ears are
smal |l D1 does not actually specify providing the outfit
with a small area of mninmum protection. As far as the
ot her aspects of the invention are concerned, e.g the
addi tional protectors and the specific layers, D1 is of
little help because it is too general an article.

D2 deals with firefighting garnents including a suit
shown in Figure 1 conprising nmesh and fabric |ayers.
The | ayers are part of the suit (they nay be sewn
together, see page 3, lines 5 to 9) and so the
protection provided by the various |ayers is provided
by the suit (i.e. by a single garnent), there is no
hint of providing different degrees of protection to
di fferent regions of the body by superposing different
gar nent s.

Figure 3 shows a section on line IIl-11l on Figure 1
and shows that the |legs consist of a fabric |ayer and a
mesh | ayer. Figure 4 shows the construction of the knee
area B shown on Figure 1 and shows that an extra | ayer
4 is provided here. However this area B of extra
protection is at the front of the knees i.e. exactly
the opposite to what is taught by the present

i nventi on.
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Thus D2 would not | ead the skilled person to the
presently clainmed invention.

D4 discloses fire brigade clothing with e.g. coats
over| apping the trousers and with gl oves overl appi ng
the sl eeve ends, thus providing extra protection in the
wai st and wri st areas.

However there is no disclosure of the fabric |ayers set
out in claiml of the main request, no disclosure of
added protection at the knees and no suggestion that
this should nerely be at the backs of the knees.

D5 discloses firefighting clothing which is reinforced
at various places, including the knees. However this
knee reinforcenent is at the front of the knees not at
t he back and so D5 would not |ead the skilled person
towards the clainmed invention.

Thus the board concludes that the prior art docunents
on file, taken singly or in any conbination, would not
| ead the skilled person to the subject-nmatter of
claiml of the main request which thus involves an

i nventive step as required by Article 56 EPC

The patent nmay therefore be nuaintai ned anended, based
on i ndependent claim 1l of the main request, clains 2 to
5 dependent thereon, the anended description and the

dr aw ngs.

Accordingly it is unnecessary to exam ne the
respondent’'s three auxiliary requests.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the

order to maintain the patent in the follow ng version

d ai ns: 1 to 5 of the main request filed during
the oral proceedings,

Descri ption: colums 1 and 2 filed with the letter
dated 20 Septenber 1995,
colums 3 to 5 as granted,

Dr awi ngs: Figures 1 to 21 as granted.
The Regi strar: The Chai r man:
N. Maslin C. Andries
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