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Summary of Facts and Subm ssi ons

Wth the decision of 27 June 1997 the opposition
di vi si on revoked European patent No. 0 325 900 in the
i ght of

(D5) "Nuova Finestra", No. 5, 1983, pages 142 to 150
and

(D4) DE-U-7 803 666.

. Caim1l underlying the above decision was filed with
| etter of 13 June 1996 and reads as foll ows:

"1. A coordinated section nenber assenbly for
maki ng ar noured wi ndow and door franes, conprising a
section nenber (1) for nmaking fixed franes; a section
menber (2) for making the novable franes of inwardly
openabl e w ndows; a section nenber (3) for naking the
novabl e franes of outwardly opening wi ndows; a section
menber (4) for nmaking the novable franes of inwardly
openi ng doors; an auxiliary central section nmenber (5)
for maki ng two-wi ng wi ndows; a further auxiliary
central section nenber (6) for nmaking two-w ng doors;
an abutnent section nenber (7) adapted to provide an
abutment for outwardly openable frames; a section
nmenber (8) adapted to provide a band and/or a base for
the doors; a glass plate restraining section nenber
(9); a section nenber (10) adapted to provide a fixed
upright or cross-nenber; characterized in that said
section nenbers (1, 2) are provided at its arnouring
zones, with a first arnouring seat (12) adapted to
receive steel or alumniumarnouring foils (A), said
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first arnouring seat (12) being arranged near the outer
side of said section nenber and a second arnouring seat
(12) spaced fromsaid first arnouring seat toward the

I nner side of said section nenber and offset from said
first arnouring seat in the direction of an adjoining
frame so as to be superinposed both on said first
arnouring seat and on the arnouring seat of said
adjoining frame and that each said arnouring seat (12)
is provided with a pair of spacer nenbers dividing each
seat into two spaces each of which houses a steel or

al um nium arnouring foil, so that two reinforcing foils
are provided at each arnouring zone as a doubl e
armouring foil."

On 24 July 1997 the appellant (proprietor) |odged an
appeal against the above decision paying the appeal fee
on 28 July 1997 and filing the statenent of grounds of
appeal on 22 Cctober 1997.

The appel |l ant requested to set aside the inpugned
decision and to nmaintain the patent on the basis of
clainms 1 and 2 filed with letter of 13 June 1996 (nain
request) or on the basis of clains 1 and 2 filed with

letter of 11 February 1999 (auxiliary request).
Claiml of the auxiliary request is restricted to
alumniumfoils by deleting in claiml of the main

request the words "steel or".

The opponent (respondent) requests to dism ss the
appeal i.e. to not allowthe main or auxiliary request.

Fol | owi ng the board's conmuni cati on pursuant to
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Article 11(2) RPBA in which the board gave its
provi sional opinion with respect to (D5) and (D4), as
well as with respect to two further docunents,

(D6) DE-C-2 818 745 and

(D7) "Alum niunt, July 1977, pages 421 to 426

filed by the opponent to denonstrate that al um nium
coul d be used for bulletproof wi ndows or vehicles, ora
proceedi ngs were held on 17 March 1999 in which the
appel l ant did not take part although duly summoned so
that these oral proceedings were continued w thout him
(Rule 71(2) EPC).

The essential argunments of the parties brought forward
inwiting and orally can be summari zed as fol | ows:

(a) appellant

- (D5) does not disclose a seat of a profile that
allows two arnmouring plates/foils to be inserted
in that seat;

- (D5) discloses therefore a bul ky solution since
the arnouring foils are inserted in spaced seats
of the profile; in addition the known structure
does not allow alum niumto be used as an
arnouring pl ate;

- (D4) does not disclose any division for
providing in an arnouring seat two arnouring
foils; even if two arnmouring foils would,
however, be envisaged in (D4) this docunent does
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not unanbi guously point to alumniumrather to
m xed materials, nanely steel and al um ni um

(D6) teaches away fromthe clained subject-
matter, nanely to the provision of an external
foil of alum nium under these conditions it
woul d not be possible to use two individual
foils - instead of one thick foil - being nore
favourable with respect to the arnouring effect
than one foil having a doubl e thickness;

only by hindsight could a skilled person conbi ne
(D5) and (D4) to arrive at the clainmed subject-
matter;

(D7) relates to a different technical field,
nanely mlitary equi pnent, and teaches noreover
that in case of alum niumthe thickness nust be
2,5 tinmes thicker than steel so that a skilled
person woul d not envi sage the possibility to
replace steel by al um ni um

(b) respondent

nearest prior art docunent is (D5) which

di scl oses a coordi nated secti on nenber assenbly
for maki ng arnoured w ndow and door franes; the
cross-section nenbers are provided with
arnouring seats, into which foils/plates of
steel or alumniumare inserted to achieve a
bul | et proof system

what is not known from (D5) is that each
arnouring seat is provided with a pair of spacer
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menbers dividing each seat into two spaces in
which two foils/plates can be inserted;

- an arnouring seat equipnment with spacer nenbers
to create two spaces is, however, known from
(D4), (see Figures 1/2 and page 3, first
par agraph), whereby both spaces can be filled
wi th armouring foils/plates;

- with respect to the conbination of (D5) and (D4)
a skilled person could directly achieve the
subj ect-matter of clainms 1 of the main and
auxiliary request w thout the exercise of an
inventive activity and w thout know ng the
claimed invention since a skilled person had
only to read the two docunents in question to
sol ve the problem of how a favourabl e arnouring
system can be obt ai ned;

- it is clearly not obligatory to use m xed
materials in the case of a double foil/plate per
seat; since the conbination of (D5) and (D4) is
obvious it is a bonus effect that two individual

foils/plates offer a better arnouring effect
than one foil/plate of double thickness.

Reasons for the Deci sion

1. The appeal is adm ssible.

Mai n request
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Novel ty

This issue was not disputed in the inpugned decision or
in the appeal proceedings so that the subject-nmatter of
claim1 is novel.

I nventive step

The nearest prior art is (D5) which docunent discloses
a coordi nated section nenber assenbly for making
arnoured wi ndow and door frames (see in particular

page 143 and Figure 3 thereof). The arnouring
foil s/ plates appear as bl ack boxes which are provided
for on inner and outer sides of the section nenbers and
whi ch noreover are overl apping to achieve a bull et proof
system even for shells hitting the franes under acute
angl es.

In (D5) two types of materials are dealt with, nanely
armouring foil s/plates made from steel and from

alum nium (see page 144, right colum, lines 11 to 16
and Table 3 on page 147 thereof disclosing inter alia
an Al -alloy 5083), these two types of material being
dealt with also in (D7), (see page 421, |left columm and
page 423 paragraph bridging left and right colum).

There is therefore not the slightest doubt for the
board that (D5) is based on the two materials set out
in claiml.

Starting froma section nenber assenbly as disclosed in
(D5) the objectively remaining technical problemto be
sol ved by the invention can only be seen in overcon ng



3.5

3.6

3.7

3.8

1011.D

- 7 - T 0816/ 97

the shortcom ngs of single arnouring foils/plates in

the arnouring seats of the profiles.

This problemis solved with the nodification of the
section nenbers itself, nanely providing a pair of
spacer nenbers in every arnouring seat to create two
spaces, housi ng double foils/plates according to
claim 1.

Wth the section nenber assenbly according to the
contested patent a better systemis achieved with
respect to its ability to withstand shells hitting the
wi ndow door franes since double foils/plates offer an
enhanced arnouring effect vis-a-vis a single foil/plate
of doubl e thi ckness.

This technical teaching (features for solving the above
obj ect/problen) is, however, known from (D4) and its
Figures 1/2 and page 2, lines 1 to 10 and | ast

par agraph and page 3, first paragraph, clearly

di scl osing arnmouring seats with doubl e spaces to enabl e
armouring foils/plates to be inserted whether from
steel or any other high strength materials. (D4) is not
at all to be interpreted as a docunent teaching
different materials of the arnouring foils/plates since
the first paragraph of page 3 does not prescribe high
strength fibres as obligatory, rather as an optiona

feature ("z.B." nmeans "for exanple").

The board is convinced that a skilled reader not
know ng the clainmed i nventi on woul d conbi ne the
teachings of (D5) and (D4) without the exercise of an
i nventive endeavour and directly achi eve the subject-
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matter of claim1 including its advantageous effect
i .e. enhanced resistance agai nst shells/bullets with
respect to the prior art reflected by (D5).

Claim1l does not therefore define patentable subject-
matter within the neaning of Articles 56 and 100(a) EPC
and i s consequently not valid.

Appel l ant's chain of argunents for the above reasons is
not convi ncing since (D5) clearly discloses steel and
al um ni um as advant ageous arnouring foils/plates

wher eby no necessity can be derived from (D4) to use

m xed materials in the case of double foils/plates.

(D7) is only used as a further proof to (D5) that it is
known to use alum niumas an arnouring nmaterial. (D6)
does not need to be considered since (D7) and (D5)
clearly are based on alum niumfoils/plates and since
(D4) is nearer to the clainmed subject-matter than (D6),
already inplicitly including the advant ageous effect of
doubl e foils/plates instead of a single foil/plate of
doubl e t hi ckness.

From page 422, right colum, lines 14 to 19, of (D7) it
cannot be derived that under all circunstances the use
of alum nium |l eads to bul ky constructions since from
page 423, (see paragraph bridging left and right
colum), a skilled person is taught that Al -alloy 5083
- also nentioned in Table 3 of (D5) - can repl ace stee

wi t hout | oosing in arnmouring effect.

Summari zi ng, appellant's findings are not supported by
the facts and have to be rejected.
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Auxi |l i ary request

O der

Caim1l thereof is restricted to one alternative of
claim1 of the main request nanely alum niumas the
material of the arnmouring foils/plates. Since this
alternative has been dealt with in conbination with the
above main request no further argunent is necessary in
this respect so that the subject-matter of claim1 of
the auxiliary request lacks in inventive step. This
claim1 is also therefore invalid.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

N. Maslin C T. WIson
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