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Summary of Facts and Subm ssi ons

1626. D

The present appeal is against the decision of the
opposition division rejecting the opposition. The
respondent is proprietor of European patent No. 423 753
(application No. 90 119 902.6).

The opposition was filed by the appellant (opponent),
referring to the follow ng docunents in support of the
opposi tion:

El:. OQtes, Stripf, "Korrosion fruhzeitig erkennen", in
El ektroni k 26 vom 23 Decenber 1988

E2: Kernforschungszentrum Karl sruhe, "U trascan - das
U traschal | - Mol chsystens zur Schadensdetektion in
Pi pelines", in KfK-Nachrichten, Year 21 1-2/89,
pages 37 to 41, special edition pages 1 to 8.

E3: Qunther Krieg, "Utraschal |l - Mol chsystem zu
Kor r osi onspr iif ung von Pipelines", in TU Vol une 28
(1987), No. 1, Pages 9 to 11

E4: EP-A-271 670

DL: GB-A-2 192 993

D6: EP-A-301 906

In the notice of appeal and the reply to the statenent
of appeal, the appellant and respondent, respectively,
requested oral proceedings on an auxiliary basis. The

appellant filed the follow ng docunent with the
statenent of appeal, indicating that an inproved | egend
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for Figure 8 was provided which was not in E2.

E2' . KfK-Nachrichten, Year 21, volune 1-2/89

During the oral proceedi ngs consequent to a summons
fromthe appeal board, the respondent presented as main
request anended i ndependent nmethod claim1 and
apparatus claim28 with the foll ow ng wordi ng:

"1l. A nethod of detecting and mappi ng defects in a
tubul ar nmenber (22) conprising:

scanni ng sai d tubul ar nenber by detecting neans
nmonitoring a plurality of discrete segnents extending
over the entire length of said tubular nenber (22) to
generate a signal (24) which may include signa
portions representing a defect in at |east one discrete
segnent of said tubul ar nmenber (22),

generating a |longitudinal signal (28) indicating
the | ongitudinal position of said at |east one discrete
segnent of said tubul ar nenber (22);

generating a circunferential signal (26a, 26b)
indicating the circunferential position of said at
| east one discrete segnent of said tubular nmenber (22);

correlating said defect (24), |ongitudinal (28),
and circunferential signals (24, 28, 26a, 26b) to
obtai n defect data, said defect data including the
| ongi tudi nal position and circunferential position of
said defect in said at | east one discrete segnent of
sai d tubul ar nenber (22),
characterised by

processing said defect data in order to classify
said defects into different types in dependence on the
shape, length and angul ar orientation thereof, and
suppl ying said processed defect data to a display neans
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(20) for selectively displaying the presence and the
position of a selected one of said different types of
defects on a two-di nensional map (44), said map
i ncl udi ng:

a first axis (46) corresponding to the |ength of
sai d tubul ar nenber (22),

a second axis (48) corresponding to the
ci rcunference of said tubular nenber (22),
wherei n defects of said selected defect type are
di spl ayed as identification i mages enphasi zi ng said
sel ected defect type at the expense of other defect
types.

28. An apparatus for detecting and mappi ng defects in
a tubul ar nmenber (22) conpri sing:

scanni ng neans arranged to scan said tubul ar
menber by detecting neans nonitoring a plurality of
di screte segnents extending over the entire | ength of
sai d tubul ar nenber,

means (12) arranged to generate signals (24) which
may include signal portions representing a defect in at
| east one discrete segnent of said tubul ar nenber (22),

means (16) arranged to generate a | ongitudinal
signal (28) indicating the |ongitudinal position of
said at | east one discrete segnent of said tubular
nmenber (22),

means (14) arranged to generate a circunferenti al
signal (26a, 26b) indicating the circunferentia
position of said at |east one discrete segnent of said
t ubul ar nenber (22),

means arranged to correl ate said defect,
| ongitudinal, and circunferential signals (24, 28, 26a,
26b) to obtain defect data, said defect data including
the | ongi tudinal position and circunferential position
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of said defects in said at | east one discrete segnent
of said tubular nenber (22);
characterised by

processi ng nmeans arranged to process said defect
data such as to classify said defects into different
types in dependence on the shape, |ength and angul ar
orientation thereof, and

di splay neans (20) arranged to selectively display
the presence and position of a selected one of said
different types of defects based on said defect data on
a two-dinmensional map (44), said map including:

a first axis (46) corresponding to the I ength of
sai d tubul ar nenber (22);

a second axis (48) corresponding to the
circunference of said tubul ar nenber (22);

wherein defects of said selected defect type are
di spl ayed as identification inages enphasizing said
sel ected defect type at the expense of other defect
types."

The argunents of the appellant can be sunmari sed as
fol | ows.

An underlying principle of patent law is that
pat ent abl e subject-matter should include a technica
teaching pertaining to how a technical problem should
be solved. In the present case no details of any
specific technical problemwere present in the patent.
In fact, in relation to the prior art of El1 to E4
concerni ng classifying and di spl ayi ng defects, the only
probl em possi bly addressed in the patent was how to
classify and display further defects. The
characterising features of claim1 of the patent do not
contain any technical teaching about such other defect
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classification and di splay, but anmount to conputing
subject-matter or in fact nerely to what one would |ike
to do without any technical teaching as to how
Furthernore, an operator with a neasuring head device
could effect neasurenents and hinself present the
results thereof. Therefore, neither the requirenents of
Article 52(2) nor those of Article 100(b) (Article 83
EPC) are satisfied. In addition, sufficient teaching
relating to the point of neasurenent and overlap of

di screte segnents is not provided. Furthernore,
processing as nentioned in the anended cl ai ns coul d
only be effected by a conputer.

Wil e the subject-matter of the independent clains can
be consi dered novel over the docunents El-E4 because

t hese docunents do not specify the type of defects
recited in the clains, this subject-matter is obvious
when account is taken of docunent D6 which discl oses
such defects. Figure 8(a) of E2' shows that a
particul ar defect can be preferentially displayed
because the upper part thereof shows only interna
corrosion, whereas the |lower part shows both externa
and internal corrosion. Processing the signal on the
basis of its return travel tines to the inner and outer
wal | s enables this preferential display. Mreover,
different colours are used according to the thickness
of the pipe wall.

The argunents of the respondent can be sunmarised as
fol | ows.

Different characteristic displays deriving from
di fferent defect types can be decisive in dealing with
an underlying technical problemwth a tubular nenber,
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for exanple pipe cracks, trapped gas or materi al

har deni ng. Signal threshold can be adjusted according
to defect type. The problemis therefore technical and
the solution offered by the patent is also technica
because it is electrical signals and processing of data
which leads to a display so that the information
acquired is not dependent solely on the eye and m nd of
the observer. On the other hand, both the devices known
fromELl-E4 and fromD6 rely on classification by the
observer hinself. In the present case, the properties
of the display are explained for exanple, in colum 10,
lines 39 to 43 and the further processing in colum 18
relating to figure 12. Therefore, the patent concerns
an invention with a technical character and provides
sufficient disclosure for carrying it out. Even an
operator with a neasuring head cannot rely purely on
mental processes since neasurenent apparatus is needed
and noreover a cal cul ated display of neasurenents woul d
be direct and not include selective preprocessing.

Docunent E2' provides a direct display of internal and
external depth profile w thout any processing and D6
does not disclose any sorting out of defects at all
Therefore these docunents cannot provide a solution to
t he probl em addressed by the patent and accordi ngly,
the subject-matter of the independent clains involves
an inventive step.

At the end of the oral proceedings, the appeal board
gave its deci sion.

Reasons for the Deci sion

1626. D
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The appeal conplies with the provisions nmentioned in
Rul e 65(1) EPC and is therefore adm ssi bl e.

Article 123 EPC Anrendnent s

The anendnents nmade to the characterising parts of
claims 1 and 28 nake processing to classify defect data
i n dependence on shape, |ength and angul ar orientation
explicitly part of the subject-matter clainmed. Supply
of said processed defect data to a display neans is
made explicit in claim1l. Since the effect of these
anmendnents can only be limting, the board is satisfied
that no extension of protection conferred has occurred
and thus the requirenents of Article 123(3) EPC are
met. Since a central processing unit is nentioned for
exanple in lines 16 and 17 of page 6 of the docunents
as filed, the board is also satisfied that recitation
of "processing"” in the independent clains is in
accordance with the requirenents of Article 123(2) EPC

Article 52(2) - Patentable inventions

The board understands the intention of the provisions
of Article 52(2) is to permt patenting only in those
cases in which the invention involves a contribution to
the art in a field not excluded frompatentability.
Consi stent case | aw of the boards of appeal in relation
to these provisions has evolved in the direction that
in order to avoid exclusion, an invention nust be
technical in character (see for exanple Section | A1l
of the third edition of "Case | aw of the boards of
appeal of the EPO').

Wiile it is true that the wordi ng of both of
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I ndependent claim 21 and of independent claim 28 nakes
reference to "displaying", it is also true that the
techni cal nethod and neans for such display is

provi ded, for exanple

(i) ~correlating defect, |ongitudinal, and
circunferential signals to obtain defect data,

(ii) processing said defect data in order to classify
said defects into different types in dependence on
t he shape, length and angul ar orientation thereof.

Therefore, displaying results not just froma non
techni cal display but froma technical nethod and
apparatus actually processing defect data from signals
deriving fromscanning the technical structure of a

t ubul ar nenber under investigation and resulting in
enphasi sed di splay of one defect type. Thus the
particular display relies on a particular technica
content deriving fromreal signals and processed data
and not just on displaying information in a different
way devoid of technical content for exanple using

di fferent al phanunmeric characters. Thus, in view of the
techni cal considerations necessarily involved in the

cl ai med subject-matter, the board is satisfied of the
presence of a technical content and is thus convinced
that the subject-matter of the independent clains is
not subject-to exclusion as presentation of information
in the sense of Article 52(2)(d) EPC. The technica
content of the clained subject-matter al so renoves it
from bei ng excluded as a conputer program or indeed
fromfalling within the other exclusions from
patentability nentioned in Article 52(2) EPC. Thus, for
exanple, it is the technical features of the nethod and
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appar atus whi ch enphasi se a particul ar defect, these do
not result froma nental act (Article 52(2)(c) EPC) or
mat hemati cal nmethod as such (Article 52(2)(a) EPC).
This conclusion is not affected by the situation

postul ated by the appellant of an operator with a
nmeasuri ng head and neans such as a pencil and paper for
noting position of results and displaying them on
paper, because such a situation does not correspond to
what is clainmed, since for exanple the postul ated
situation does not involve features such as those
mentioned in 3.2(i) and (ii) above.

Article 100(b) - Sufficiency

The subject-matter of the independent clains involves
processing of defect signals leading to classification
of defect data into the defects recited in the clains,
preparatory to enphasi zed display of a sel ected defect
type. Figures 4a to 4d of the patent in suit show, in
the |l ower region thereof, a graphical representation of
the signals received. Colum 10, lines 12 to 43 of the
description of the patent explain how a threshold val ue
is applied to these signals for display, how short

(50a, b and c), long (50d) and angle (50e and f)
defects are identified and indicate that additiona
processing is carried out, explaining noreover what and
how defects resulting fromthe additionally processed
signal are displayed in these Figures (for exanple in
the case of Figure 4b, lines 26 to 28 of columm 8
recite that the short defects are enphasized with | ong
and angl e defects being omtted or shown in a distorted
fashion). Figure 12 and the description thereof in
colum 18 relate to a flow chart and show t hat
algorithns are applied. The board is therefore
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convi nced that the skilled person has sufficient
teaching to see what processing of the defect data is
necessary to effect classification and subsequent
enphasi zed sel ected di spl ay.

Reference is made to "discrete segnents” in the

i ndependent cl ai ns. The second conpl et e paragraph of
colum 7 of the patent and the sentence bridgi ng
colums 5 and 6 explain that at any instant, the signal
froma flux detector is indicative of defects in a

di screte solid segnent of tubular nenber. In view of
the relative | ongitudinal novenent of the tubul ar
menber and detectors, the content of the signals from
flux detectors relates to the entire length of the
tubul ar nenber as explained in the last part of the
par agraph bridging colums 5 and 6 of the patent. The
board therefore has no doubt that sufficient teaching
for carrying out the features involving the wording
"discrete segnents" is provided.

Accordingly, the board is convinced that a sufficient
di scl osure in the sense of Article 100(b) is provided
by the patent.

Article 54 EPC - Novelty

Docunments E1 to E4, including E2', all relate to the
sane device, the "Ml chsystent. The board agrees wth
the conmmon view of the parties that docunents E1 to E4
and in particular Figure 8 of E2', in the upper portion
t hereof, do not show processing defect data such as to
classify said defects into different types in
dependence on the shape, |ength and angul ar orientation
thereof. It follows that no one such defect is
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sel ectively displayed at the expense of other defect
types. Therefore the subject-nmatter of the independent
claims is novel over the disclosure of docunents E1 to
E4.

According to docunent D6, eddy current and ultrasonic
data are displayed to the left and right, respectively,
of a screen, see for exanple cathode ray tube 74 in
figure 1. Docunent D6 indicates that correlation of the
data presented provides the operator with conpl enentary
i nformati on concerning the type, shape and
characteristics of any defects (the word flaws is used
in this sense in docunent D6) which may exist in the
tube wall. However, the operator has hinself to

eval uate the defect data, it is not processed in order
to be classified neither is any defect displayed at the
expense of others. Docunent D1 does not relate
specifically to mappi ng defects in tubular nenbers but
to generating a three dinensional defect inmage
pertaining to various manufactured parts. Docunent D1
enpl oys a scanni ng nmechani sm coupl ed with an eddy
current probe to map out directly varying eddy current
response over a surface into the three di nensiona

I mge. Thus again the operator has hinself to eval uate
the defect data, it is not processed in order to be
classified neither is any defect displayed at the
expense of others.

Therefore, the subject-matter of clains 1 and 28 is
novel over the disclosures of El1-E4, D1 or Dé6.

Article 56 EPC - Inventive Step

The techni cal problem addressed by the present patent
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relates to providing the technical steps and neans to
determ ne the extent of defects occurring in a tubul ar
menber and visually display themin an inproved manner
(colum 4, lines 5ff). The solution to this problemis
significant because defects arising fromdifferent
causes are of different type. Thus, identification of
t he cause of the condition of the tubular nenber is
useful in technical design and mai ntenance. The
subject-matter of the independent clains provides the
techni cal wherew thal needed for the solution to the
probl em posed. This is because the defect data is
processed to be classified in dependence on type and
one type is selectively displayed.

6.2 Starting fromthe device according to E1-E4 and
considering in particular Figure 8a of E2' and the
correspondi ng description, it can be seen that inner
and outer corrosion defects can be displayed as
expl ai ned in the paragraph bridging the centre and
ri ght colums on page 38 by virtue of the forner being
shown in both the upper part thereof deriving from
travel tinme to the inner wall (A in Figure 4) and | ower
part deriving fromtravel tinme to the outer wall (A+D
in Figure 4). Al defects within the particular travel
time range are included in the respective parts of the
figure. The wall thickness (and thus seriousness of the
corrosion) is denoted by a colour code as nentioned in
the | ast paragraph on page 39. Thus, El to E4 teach
that the wall thickness (location of corrosion), its
seriousness (if it is becom ng dangerously thin) and
whether it is internal or external can be displ ayed.
However, the display of data is direct wthout any
sel ection or enphasizing in each figure part and relies
on the observer for its interpretation as to whether

1626. D Y A
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corrosion is internal or external or whether dangerous
corrosion or safety irrelevant |am nations are
concerned. The interpretation of the direct display in
the upper and | ower parts of Figure 8a is possible by

t he observer because these two parts are shown
together. It is only by conparing the two parts that
the observer hinself can identify the outer corrosion
in the lower of the two figures. The inner corrosion is
directly displayed in the upper figure. Accordingly,
the teaching of docunents El-E4 exhausts itself in
providing directly displayed i nner and outer corrosion
wi th col our coded magni tude of wall thickness and

| ocation. There is thus no obvious reason to junp to
enphasi zed di splay of one of different types of defect
in a tubular nmenber not nmentioned in E1 to E4 as the
probl em sol ved by the patent is not addressed. There is
al so no obvi ous reason to dispense with interpretation
by the observer based on juxtaposition of data displays
and junp to processing data because there is no

requi renment for classification of the defects dealt
with in the solution according to the patent. The

col our codi ng depends noreover on wall thickness and
therefore different colours are not related to
different defect type. Accordingly, there is a key gap
in the teaching of El1 to E4 in relation to the patent
relating to discrimnation between defect types w thout
i nvol venent of the observer

Nei t her docunment D6 nor docunent D1 can fill the gap
left in the teaching of El-E4 because they too rely on
the observer for interpreting the data displayed, there
bei ng no processing for classification or selective

di splay of different types of defects. Thus while the
teachi ng of docunent D6 contenpl ates conpl enentary
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di splay fromtw different types of sensor being nore
i nformative, the teaching inherently relies on these
di fferent types and does not suggest that defect data
fromone sensor type can be processed to provide a

sel ect ed enphasi zed di splay of one defect type w thout
any invol venent of the observer. Docunent D1, while
being simlar in nmentioning different defect types, is
| ess rel evant because it does not specifically concern
tubul ar el ements.

Supposi ng neverthel ess, that the skilled person decided
to draw features fromthe teachings of docunents El-E4
and D6 because for exanple they are in simlar fields
and all rely on the observer interpreting information
present ed, possible conbination of prior art could in
the view of the board result in (a) the provision of
further sensor types in the Mol chsystemof E1-E4 with
correspondi ng further displays |ike that of Figure 8,

or (b) a col our coded nmagni tude codi ng of the signals
shown in docunent D6 or the show ng of different
position according to ultrasonic travel tine. Since

col our coding is magni tude dependent, it applies to al
of the defect information signals provided of whatever
"type", so that no classification is entailed thereby.
Li kewi se any signals contained in a travel tinme w ndow,
which essentially defines a position, will all be

di spl ayed, whatever their "type". These possibilities
woul d therefore result in a greater mass of unprocessed
i nformati on and thus in even nore interpretation work
to be perforned by the observer. Such possibilities
woul d accordi ngly be even further away from pl uggi ng
the gap and thus even further away fromthe invention.
A result that is not obvious from any conbi nati on of
docunents E1 to E4 with docunent D6 woul d be processing
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of the defect data to classify defects into types based
on shape, |ength and angul ar orientation because this
woul d run counter to the common di scl osure of
concurrent display of differing signals on separate

di splay parts for interpretation by the observer.

6.5 Therefore, the prior art docunments do not either al one
or in conbination render the subject-matter of the
i ndependent cl ai n8 obvi ous so that such subject-nmatter

is considered as involving an inventive step within the
meani ng of Article 56 EPC

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remitted to the first instance with the
order to maintain the patent in anmended form as

foll ows:

- clains 1 and 28 as presented at the oral
pr oceedi ngs,

- dependent cl ai ns, description and draw ngs as

gr ant ed.

The Regi strar: The Chai r man:

1626. D
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P. Muartorana E. Turrini
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