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Summary of Facts and Submn ssions

3050.D

The appel |l ant (=patent proprietor) |odged an appea
agai nst the decision of the opposition division
revoki ng European patent nunber 0 394 901 (application
nunmber 90107629.9). The patent concerns optical contro
apparatus for an inmaging operation. In the decision
under appeal the opposition division held that the
subject matter of claim1 of the patent as granted was
not novel with regard to the disclosure of docunent

D1: WO A-87/07036

The appel | ant requested setting aside of the decision
and mai ntenance of the patent in anended formon the
basis of an anmended claim 1l replacing claim1l1 as
granted. The respondent (=opponent) requested the board
to dismss the appeal. Oral proceedi ngs were requested
by both parties on an auxiliary basis.

According to the appellant, in contrast to the

di scl osure of docunent D1, claiml refers to the
control of the position of a lens which is novable
within a range of operating positions also including a
reset position. According to docunent Dl the lens is
noved to a LOCK position when the node changeover
switch is set to the LOCK node and the | ens position is
restored to the previously stored operating position
when the LOCK node is changed to the ZOOM node but

W t hout performng properly a reset operation of the

| ens position before the novenent of the lens to the
stored operating position. However, claim1l requires
that after the power switch has been switched on, the
lens is first driven to the reset position and then
noved to the stored operating position inmediately at
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t he begi nning of the inmaging operation. Thus, in
docunent D1 the LOCK position of the lens nerely
constitutes a rest or initial position and not a reset
position for the precise control of the | ens novenent
as needed in the patent. In addition, in docunent D1
the LOCK position of the lens is nerely a specific
encoder position of an encoder of absolute type while
in the patent the detection of the operating position
of the lens is made on the basis of the reset position.

According to the respondent, electronic control devices
generally only operate after the power switch has been
swi tched on and the feature of claim1 relating to the
power switch is therefore redundant and cannot
substantiate the patentability of the claim Caim1lis
silent as to whether a reset operation is carried out
before the lens is noved to the stored operating
position. In addition, in docunent Dl the position of
the lens is detected by neans of the zoom encoder 104
with reference to the positions POS 2 to POS 7, which
are assigned with respect to POS 0 associated with the
LOCK position as a reference position, and the lens is
brought to the LOCK position and then to the stored
position with the LOCK position as a start position.

Oral proceedi ngs were appoi nted consequent to the
auxiliary requests of the parties and in a

comuni cati on acconpanyi ng the summons, the board

i ndicated that the | ens being novable within a range of
operating positions including a reset position appeared
to be only one of the alternatives in the claim The
board al so drew attention to specific passages of
docunent D1 as being of interest in the discussion of
the novelty issue, for instance lines 23 to 25 on

page 28, lines 20 to 26 on page 51 lines 27 to 34 on
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page 75.

During the oral proceedings, the appellant requested
mai nt enance of the patent in anended formon the basis
of an anended claim 1l submtted during the ora

proceedi ngs. The appell ant argued that, while in the
patent the position of the lens is detected with
respect to a reference initial position by neans of an
i ncrenent-type counter that is reset at said reference
position, in docunent D1 the detection of the position
of the zoomlens is carried out by neans of a sensor of
an absolute type which neither requires a reference
position nor needs to be reset. Thus, in docunent D1
the LOCK position of the zoomlens nerely constitutes a
nmechani cally protected position to which the | ens can
be retracted. Furthernore, the position of the zoom
lens is detected in docunent D1 only in a stepw se
manner and the patent allows for a nore precise
detection of the position of the lens. In addition, the
reset operation disclosed in docunent Dl refers to the
resetting of a control process and not to the resetting
of both a lens position and a position detector as is
the case in the patent.

The respondent maintai ned the request for dism ssal of
t he appeal and argued during the oral proceedings that
the nmeaning of the term"reset" position of a |lens
includes a "reference"” or "null" position with respect
to which the position of the lens is detected.
Furthernore, in docunent Dl the LOCK position triggers
a reset operation of the canmera control process to the
switch scan control process S2C in Figure 51(a) and
therefore also in this sense the LOCK position
constitutes a reset position. The appellant's

subm ssions are based on a narrow and restrictive
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interpretation of the subject matter of the claimthat
is not reflected in the actual wording of the claim

VIII. dCdaim1l of the appellant's request reads as foll ows:

"An optical control apparatus for an inmaging operation,
conpri si ng:

a lens (102, 103; 402, 403) novable within a range of
operating positions and to a reset position, said reset
position being situated within or outside said range of
operati ng positions;

detecting neans (118; 301; 421, 422, 423, 424) for
detecting the operating positions of said | ens (102,
103; 402, 403) with respect to said reset position; and
control neans (109; 409; 602; 608) for noving said |l ens
(102, 103; 402, 403) to its reset position;
characterized by

storing neans (425) for storing the detected operating
position of said lens (102, 103; 402, 403) before the
lens is noved to its reset position; and

said control neans (409; 602; 608) being further
arranged to nove said |ens (102, 103; 402, 403) to said
stored operating position after a power switch (601)
has been switched on and i nmedi ately at the begi nning
of the inmagi ng operation. "

| X. At the end of the oral proceedi ngs, the board gave its

deci si on.

Reasons for the Decision

1. Adm ssibility of the appea

The appeal conplies with the provisions nmentioned in

3050.D Y A
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Rule 65(1) EPC and is therefore adm ssible.

Prior art docunent D1

The fourth enbodi nent disclosed in docunent D1 on

page 70, line 21 to page 79, line 17 with reference to
Figures 4 and 5 relates to a canera conprising nmeans
for driving a zoomlens (see the abstract), the fourth
enbodi nent constituting a nodification (see page 71,
lines 9 to 12) of the first enbodi nent disclosed on
page 25, line 26 to page 51, line 26 with reference to
Figures 1 and 5. According to the fourth enbodi nent,
the nmeans for driving the zoomlens D11 shown in
Figure 4 includes a notor D12 for driving the zoom | ens
and nmeans constituted by the switch neans D2 and the
control neans D5 for controlling operation of the notor
for novenent of the zoomlens to a position
establishing the focal length of the canera | ens for
phot ogr aphy (see page 70, line 22 to page 71, line 8).
The nmeans for driving the zoomlens therefore
constitute an optical control apparatus for an inmagi ng
operation of the canera.

Furthernore, according to part of the first enbodi nent
al so included in the fourth enbodi nent (page 26,

line 19 to page 27, line 15 together with Figures 29
and 30 and the flow charts in Figures 51 and 52), the
optical control apparatus al so includes control neans
for noving the zoomlens wthin a range of focal |ength
positions fO to f7° when a node changeover switch 101
is set to the ZOOM node (page 27, lines 10 to 11
together with page 28, lines 25 to 36) and for noving
the zoomlens to a LOCK position when the node
changeover switch 101 is set to the LOCK node (page 27,
line 8 together with page 71, lines 14 to 18). Wuen the
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zoomlens is in the LOCK position the shutter cannot be
rel eased (page 29, lines 22 to 24 and page 42, lines 14
to 25); therefore, whereas the different focal |ength
positions constitute operating positions of the zoom

| ens, the LOCK position, which is situated in a
retracted position beyond the range of operating foca

| ength positions (see Figures 29 and 30), does not
itself constitute an operating position and is
therefore situated outside the range of operating
positions of the zoom | ens.

The optical control apparatus of the fourth enbodi nent
conprises in addition detecting neans (neans D1 in
Figure 4) for detecting the operating positions of the
zoom |l ens (page 70, lines 33 and 34) and storing neans
(means D6 in Figure 4) for storing data representative
of the detected operating position of the zoom | ens
(page 70, lines 33 to 36 and page 72, line 34 to

page 73, line 1 together with page 78, line 29 to

page 79, line 17). Wien the zoomlens is in one of the
operating positions and the node changeover swi tch 101
is switched to the LOCK node, then the storing neans
stores the operating position of the zoom | ens
previously detected by the detecting neans before the
zoomlens is then noved fromthe operating position to
the LOCK position (page 78, lines 29 to 35 and the
sequence of process steps S10C, S11C, S12C, S13C, S14C
and S15C in Figure 51(a)).

According to the disclosure of docunent Dl (page 35,
lines 24 to 31 together with page 34, lines 10 to 13
and the corresponding steps in the flow chart shown in
Figure 38(A) together with the respective steps in
Figure 51(a) of the fourth enbodi nent) upon detection
of the actual position of the zoom | ens being the LOCK
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position (page 35, lines 24 to 25 together with S11 in
Figure 38(A)) or, inits default, upon novenent of the
zoomlens to the LOCK position (page 35, lines 29 to 31
together wth S12 and S13 in Figures 38(A) and S134 and
S135 in Figure 39(a)), the control process of the
control apparatus is reset (page 35, lines 25 to 26 and
30 to 31) to a swtch scan control process (page 34,
lines 10 to 13 and S2 in Figure 38(A)).

In the fourth enbodi nent of docunment D1 the detection
of the operating positions of the zoomlens is carried
out as disclosed for the first enbodi nent (see page 72,
lines 18 to 20), i.e. by neans of the code sheet 90
shown in Figure 29 (see page 26, line 19 to page 27,
line 15). The code sheet 90 assigns a series of

di screte positional values POS 0, 1, 2 and so on to the
detect abl e positions of the zoom|ens according to the
table shown in Figure 30, the first one of the
positions, POS 0, designating the LOCK position of the
zoom |l ens (page 27, line 8 and Figure 30) and the
positions POS 1, 2, 3, etc. designating the respective
operating focal positions of the zoom|ens (page 27,
lines 8 to 15 and Figure 30).

Finally, docunment D1 specifies that the canera starts
the initialization process as soon as voltage regul at or
105 is actuated (page 34, lines 8 to 10 together with
page 28, lines 23 to 25) and that power fromthe canera
battery is applied to the voltage regul ator 105 when a
manual |y operable switch inserted into the power supply
line fromthe battery to regulator 105 is switched on
(page 51, lines 20 to 26). The docunent specifies in
addition that "the next time the canmera is used” the
zoomlens is noved by the control neans fromthe LOCK
position to the stored operating position (page 75,
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lines 27 to 34, novenent to the stored operating
position being disclosed in page 73, line 15 to

page 74, line 4, page 75, lines 8 to 34 and page 77,
lines 18 to 20 together with the correspondi ng process
steps in Figures 51 and 52). Since using the canera a
second tinme requires swtching on of the manually

oper abl e power supply switch, it follows, the
changeover switch being set to the ZOOM node in order
to start the inmagi ng operation of the canmera, that upon
switching on the power supply switch the zoomlens is
then noved by the control neans to the operating
position previously stored by the storing neans.
Therefore, the control nmeans of the canmera disclosed in
docunent D1 is arranged in the ZOOM node to nove the
zoom lens to the stored operating position after the
power swi tch has been switched on and i medi ately at

t he begi nning of the zoom ng inmagi ng operation.

Novel ty of the subject matter of claiml

Havi ng regard to the disclosure of docunent D1
mentioned in point 2 and the fact that a counterpart to
all the features actually clained in claim1l is present
in this docunent, the board reached the view that the
subject matter of claim1 | acked novelty.

A first line of argunent to the contrary advanced by
the appellant and in favour of novelty relies on the
interpretation of the LOCK | ens position of docunent D1
as nerely a rest or nechanically retreated position of
the lens, i.e. that the LOCK position is not a reset
position within the nmeaning of claim1l. However, the
LOCK position of the zoom | ens disclosed in docunent D1
constitutes a rest or retracted position to which the
zoom |l ens is brought fromthe operating position and
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al so constitutes a start position fromwhich the zoom

| ens is brought to an operating position upon actuation
of the node changeover switch 101. The board shares the
view of the respondent that no nore is required to fal
within the neaning of a reset position according to the
claim This viewis confirnmed by the disclosure of
docunent D1 itself in which the control process of the
control apparatus is said explicitly to be reset to a
switch scan control process upon detection that the
zoom lens is brought to the LOCK position, see

poi nt 2.3 above.

Therefore, the first |ine of argunent of the appell ant
fails to convince the board.

A second line of argunent of the appellant is that the
operating positions of the zoomlens are not detected

i n docunent D1 with respect to the LOCK position.
However, the board concurs with the respondent that
detection of the positions of the zoom|ens by neans of
the code sheet 90 inherently assigns to each detectable
operating position a discrete positional value PCS 1,
2, 3 and so on wth respect to the reference val ue PCS
0 assigned to the outernpst detectable position
corresponding to the LOCK position, see point 2.4
above.

The second |ine of argunment of the appellant is
therefore al so not convincing as to novelty.

Athird line of argunent of the appellant relies on an
approach construing the cl ai med detection of the |ens
operating positions with respect to the reset position
in a narrow way according to the description of the
patent, i.e. as designating the detection of the |ens
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position with respect to a reference position by neans
of a positional counter that is reset at said reference
position. However, these features are not present in
the wording of claim11 and accordingly the
interpretation nmade by the appellant is not reflected
in the actual wording of the claim The board sees no
reason on the face of the wording of claim1l1 for
interpreting the subject matter of the claim

excl usively according to the particular resetting
operation of the position detector disclosed in the
description of the patent.

The further argunment of the appellant involving the
position detector concerns the stepw se detection of
the position of the zoomlens in docunent D1 and the
degree of precision in the detection of the |Iens
position according to the patent. Again this argunent
does not bear on features defined in the claimand is
therefore not pertinent to the assessnent of novelty of
the subject matter actually clained.

For these reasons, the third line of argunent of the
appel | ant does not persuade the board.

The subm ssions of the appellant according to which in
claim1l once the power swtch has been switched on the
lens is driven to the reset position and then is noved
to the previously stored operating position inmediately
at the beginning of the inaging operation also fails to
provi de a convi nci ng argunent because, as submtted by
the respondent, claim 1 does not require that the | ens
Is nmoved to the reset position after the power switch
has been switched on and before the lens is noved to
the stored operating position.
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3.5 The appellant relied finally on the argunent that in
claiml1l the lens is novable within a range of operating
positions including the reset position. This argunent,
however, did not convince the board because it concerns
only one of the two alternatives defined at lines 4 to
6 of the claim the remaining alternative being
anticipated by the disclosure of docunent D1, see third
par agr aph of point 2.1 above.

3.6 In view of the foregoing, the subject natter of the
second of the alternatives defined in claim1l according
to which the reset position is situated outside the
range of operating positions of the |lens |acks novelty
under Article 54 EPC. Accordingly, claim1 of the

appel lant's request is not allowabl e under
Article 52(1) EPC.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

P. Martorana E. Turrini
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