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Summary of Facts and Subm ssi ons
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Eur opean patent No. 0 520 523 was granted on 26 June
1996 on the basis of European patent application
No. 92 200 587. 1.

Caim1l of the granted patent reads as foll ows:

"Open roof construction for a vehicle, conprising a
frame (4), a novable roof elenent (3), adjusting neans
(8) for supporting and noving the roof elenent (3),
actuating neans (16) for actuating the panel (3), and a
flexible drive cable (15) between the actuating neans
(16) and the adjusting neans (8), which drive cable
(15) runs within a guide tube (17) having a curved
portion, characterized in that at |east the curved
portion of the guide tube (17) is fornmed of a flexible
low friction wear resistant plastic nmaterial unable to
absorb the drive forces of the drive cable (15), the
frame being provided with support neans (18-21) to
support the guide tube in several positions in the
curved portion.”

Dependent clains 2 to 7 relate to preferred enbodi nents
of the construction according to claim1.

The granted patent was opposed by the present
appel l ants on the ground that its subject-matter | acked

novel ty and/or inventive step (Article 100(a) EPC).

The foll ow ng pre-published docunents were relied upon
as representing the state of the art:

(D2) DE-A-1 068 128



VI .

1427.D

- 2 - T 0043/ 98

(D3) DE-A-2 900 499

(D4) JP-U-5 764 577

(D5) JP-U-5 765 811

(D6) DE-A-3 532 103

(D7) DE-B-1 931 472

In its decision posted on 24 Novenber 1997 the
Qpposition Division held that the patent coul d be

mai ntai ned in anended form The only anmendnent nade for
granted claiml1 was to replace the reference nunerals
"18-21" for the support neans by the reference nuneral
"20".

An appeal against this decision was filed on 13 January
1998 and the fee for appeal paid at the sane tinme. The
appel l ants requested that the decision under appeal be
set aside and the patent revoked in its entirety. The
statenent of grounds of appeal was received on 16 March
1998.

In a comruni cation of the Board dated 17 February 1999
pursuant to Article 11(2) RPBA it was pointed out that
in the description of the preferred enbodi nent there
was only one support elenent 20 in the curved portion
of the guide tube. It was therefore not clear where the
basis for the present claimwas to be found in the
original application.

Oral proceedi ngs before the Board were held on 20 My
1999.
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VII. The argunents put forward by the appellants in support
of their request can be summari sed as fol |l ows:

The basic | ayout of the vehicle open roof construction
set out in the preanble of claim1 was well known in
the art, as could be seen fromdocunents D4, D5 and D6.
It was al so generally known that for ease of

manuf acture and assenbly the guide tube for a drive
cable of the type involved could be nade of a flexible
pl astics material, see docunents D2 and D3, the latter
relating to the very closely neighbouring field of
actuators for vehicle windows. It was plainly obvious
that such a flexible guide tube, especially the curved
portion thereof, would need to be adequately supported
in order to take up the drive forces of the drive
cable. To achieve this by way of a plurality of support
means in or in the vicinity of the curved portion of

t he gui de tube was a neasure not goi ng beyond the
routi ne conpetence of the person skilled in the art.

VIIl. The respondents (proprietors of the patent) replied
with essentially the follow ng argunents in support of
their request that the appeal be dism ssed:

The reference in claiml1l to the support neans
supporting the guide tube "in several positions in the
curved portion” was not to be understood as neani ng
that there had to be a plurality of support elenents

| ocated in the curved portion of the guide tube. The
support elenents 18, 19 and 21 shown in the draw ng of
the preferred enbodi nent al so served to support the
curved portion of the guide tube, since they acted on
straight portions of the guide tube imediately

adj acent the curved portion, and thereby served to

1427.D N
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prevent the guide tube being distorted by forces acting
on the drive cable. To this extent therefore the
amendnment of claim 1l undertaken at the oral proceedings
before the Qpposition Division had been based on a

m sunder st andi ng of the true nmeaning of the claimand
was unnecessary.

The replacenent of the rigid guide tubes proposed in
docunents D4, D5 and D6 by flexible guide tubes of a
low friction wear resistant plastics material would

of fer in principle considerable advantages in terns of
manuf acturing the assenbly costs but these advant ages
could only be achieved if special neasures were taken
to support the guide tube against deformation as a
result of the forces applied to the drive cable. There
was nothing in the state of the art cited by the
appel | ants whi ch was conparable to the particul ar way
the curved portion of a flexible guide tube was
supported in the construction clained. Docunent D3 did
not relate to a flexible guide tube in the sense
defined in present claiml since it was specifically
intended to be inherently stiff enough to resist

def ormati on once installed. Docunent D2 did show a

fl exi bl e guide tube but did not propose providing
proper support for this in the curved portion thereof.
In any case, neither D2 nor D3 related to an open roof
construction of the type clained.

Reasons for the Deci sion

1. The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t herefore adm ssi bl e.

1427.D N
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According to page 3, paragraph 3, of the mnutes of the
oral proceedings before the Qpposition Division the
appel l ants raised there for the first tinme an objection
to the fact that the support elenents 18, 19 and 21 of
the preferred enbodi nent appeared to be located in
straight portions of the guide tube rather than in the
curved portion as clainmed. Thereupon the respondents
proposed anendi ng the nention of the rel evant reference
nunerals in granted claim 1l and various dependent
clains so that there would only be a reference to
"support neans (20)". This anmendnent was accepted by
the Qpposition Division, which proceeded to hold that
the patent could be maintained in this anmended form It
was explained that a basis for the anendnent was to be
found in the reference to "guide nenbers 20" (i.e. in
the plural) in the original disclosure. There is no
record of the objection raised by the appellants having
been couched in terns of there being an infringenent of
Article 100(c) EPC. Instead, the appellants were
concerned that the conparison wth the prior art be put
on a |l evel footing.

The question of the appropriateness of the anendnents
to granted claim1l was taken up by the Board in its
comuni cation of 17 February 1999. The Board poi nted
out that the reference to a plurality of "guide nenbers
20" in colum 4, line 46 of the original application
was expl ained by the fact that there were two gui de
tubes, with only one guide nenber 20 each, as shown. At
the oral proceedings before the Board the respondents
expl ained that in retrospect the anendnent made to
granted claim 1 had been unnecessary. The actua
wordi ng of the claimnerely required that there be
adequat e support for the curved portion of the guide
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tube provided by support nmeans located at a plurality
of locations. In other words, it was not essential that
all of the support neans providing this support should
be | ocated in the curved portion of the guide tube; it
was sufficient and within the terns of the claimif
sone of the support elenents conprising the support
means were |ocated in straight portions of the guide
tube but adjacent the curved portion since here they
woul d al so serve to give support to the curved portion
That interpretation of the wording of the granted (and
present) claiml1l did not give rise to any further
objection fromthe appellants and in the circunstances
of the present case the Board finds if appropriate to
base its further evaluation of inventive step on it.

A vehicl e open roof construction as set out in the
preanbl e of present claiml is disclosed in each of
docunents D4, D5 and D6. In the English translations of
docunents D4 and D5, which are of simlar content, the
gui de tubes for the drive cable are referred to as

"pi pes". Each pipe is attached to the frane by a
plurality of support elenents, one of which is | ocated
in the curved portion of the pipe and anot her adjacent
this curved portion. In the construction of docunent D6
t he gui de tubes or pipes ("Fuhrungsrohre”) are
supported on the frane by support elenents which are

| ocated in straight portions of the pipe, sone distance
away fromthe curved portion.

According to the clained invention at |east the curved
portion of the guide tube is fornmed of a flexible | ow
friction wear resistant plastics material. This results
in low cost, easy to assenble and efficient guiding
nmeans for the drive cable. Since such a guide tube of
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flexible plastics material is not stiff enough to
absorb the drive forces applied to the drive cable it
IS necessary to provide support neans with a plurality
of support elenents for supporting the curved porion of
t he gui de tube (see discussion in point 2 above).

In the main the appellants have relied upon the state
of the art according to docunents D2 and D3 in order to
denonstrate that the clained invention does not involve
an inventive step. Wereas docunent D2, |ike the
clainmed invention, is concerned with the drive
arrangenent for a vehicle open roof construction
(sliding roof), docunent D3 is directed to a drive
arrangenent for raising and | owering a vehicle w ndow.
In this respect the Board shares the opinion of the
appel lants that the fields of vehicle wi ndows and open
roof constructions are closely related and that the
person skilled in the art concerned with the design of
the latter will have good know edge of devel opnments in
the fornmer.

In the drive arrangenent of docunent D2 the drive cable
runs in a "Schlauchf dhrung", which termin itself would
normal |y be understood as neani ng that the guide tube
involved is flexible. Indeed, "flexible tube" is the
termused in the equivalent English | anguage famly
menber GB- A-890 103. The docunent contains no

i ndi cation of what material the plain-walled flexible
gui de tube is nade of. According to docunent D3 the
gui de tube has a corrugated wall and is nade of a
particular low friction wear resistant polyner

(pol yacetal). This conbination is said to give the tube
sufficient flexibility to allowit to be readily cold
bent, but at the same tine sufficient stiffness to
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prevent unwant ed defornmations in service.

In the opinion of the Board the advantages associ at ed
wth a flexible guide tube, particular in terns of ease
of assenbly, over substantially stiff guide pipes,
which it can be assuned are being used in the
constructions of documents D4, D5 and D6 - although
nothing explicit is said about this there - and
therefore require special neasures to bend theminto
the required shape before attaching to the frame, wll
be readily apparent to the person skilled in the art.
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The respondents have argued that what is said in
docunent D3 about the flexibility of the guide tube
meant that it was not nmade of a material "unable to
absorb the drive forces of the drive cable" as required
by claiml1l. There nmay be sonething in this but it is
not particularly relevant to the question of inventive
step. More to the point is that the person skilled in
the art wishing to use a nore conventional and | ess
costly, but also perhaps less stiff, plastics nateri al
for the flexible guide tube, for exanple nylon - as
proposed in the present patent specification - wll
know that he m ght then need to pay attention to
provi di ng adequate support for any curved portion of

t he gui de tube which coul d possibly be subject to

def ormati on under the action of the drive forces
applied to the drive cable. To this end he will provide
as many support elenents in the region of the curved
portion of the guide tube as is necessary. In this
context it must be noted that even with the guide pipes
shown in docunents D4 and D5 there is one support

el enment provided within the curved portion of the pipe
and anot her imedi ately adjacent this portion.

Havi ng regard to the above the Board cones to the
conclusion that the subject-matter of claim 1l derives
i n an obvious manner fromthe state of the art and
therefore | acks inventive step (Article 56 EPC)
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:

S. Fabi ani P. Alting van Ceusau
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