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Summary of Facts and Subm ssi ons
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The appel |l ants (opponents | and I1) | odged appeal s,
received at the EPO on 13 January and 9 February 1998
respectively, against the decision of the Opposition

Di vi sion, dispatched on 12 Decenber 1997, rejecting the
opposi tions agai nst the European patent EP-B-0 320 991.

The appeal fees were paid on 20 January and 9 February
1998 respectively and the statenents setting out the
grounds of appeal were received at the EPO on 6 Apri
1998 (opponent 1) and 20 April 1998 (opponent 1).

The appellants filed oppositions against the patent as
a whol e on the ground of |ack of novelty and inventive
step (Article 100(a) EPC) of the subject-matter of the
claims mainly in view of the followi ng prior art
docunent s:

D11: GB-A-1 520 740 (acknow edged in the Patent
Speci fication),

D12: US-A-4 690 681

D14: EP-A-0 213 642

D15: US-A-4 205 679 and

D20: EP-A-0 187 728

The Opposition Division held that the grounds for

opposition did not prejudice the maintenance of the
pat ent unanended and rejected the oppositions.
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Wth his statenent of the grounds of appeal,
Appellant | filed the foll ow ng docunents:

D23: EP-A-0 213 642 (identical to D14);

D24: Prelimnary technical information of August 1976
fromthe Textile Fibers Departnent of Du Pont de
Nenours International S. A, Geneva, entitled "Weft
Knitted Fabrics with Lycra El astane Fibre" - front
page and page 12.

D25: Prelimnary technical information of October 1976
fromthe Textile Fibers Departnent of Du Pont de
Nenours International S. A, Geneva, entitled
"Manuf acturi ng of Apparel from Wven El astic
Fabrics containing Lycra", front page and page 2.

Appel  ant | contended that the patentee would have
acknow edged that all the technical problens allegedly
solved in the invention relating to shape, confort and
fit have already been solved by the provision of the
el astically stretchable outer cover in D14 (i.e. D23).
He al so contended that, at the priority date, the
skill ed person woul d have been aware of the common
general know edge di sclosed in D24 and D25 about
stretchable Lycra fabrics and that he woul d have read
the references in D12 or D15 to "stretchable fabric" in
the context of this commobn general know edge.

Appel lant | was al so of the opinion that there was no
di fference between a "cataneni al device" of the genera
type shown in D12 and the garnent clained in daiml
since catanenial pants for small wonmen were often
smal l er than training pants which may start bei ng used
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after the baby is 30 nonths old. He considered that the
reference in CCaiml to "elastic stretchable"” nerely
related to the use of elastic fabrics such as, for
exanpl e, those shown in D24 or D25 which were avail abl e
at the priority date.

Appel l ant | accepted that the clainmed i nvention was
novel over D11 and D12 but he nmaintained his objection
of lack of novelty over the garnment shown in Figure 17
of D15 which, in his opinion, disclosed an absorbent
pad having side edges certainly joined to the

I npervi ous cover of the absorbent assenbly to forma
pant -1 i ke garnment having a seamjoining the side
menbers. Since, noreover, Caim1l did not exclude the
possibility of the outer cover of the absorbent
assenbly being nmade of elastic stretchable material or
bei ng a continuation of the elastic stretchable
materi al of the side panels and since D15 taught
gathering neans to provide elasticity around the | eg
openi ngs, Appellant | was of the opinion that the
question of whether or not D15 anticipated Claiml
depended on whether or not the outer cover of the pant
known from D15 was nmade of elastic stretchable
material. He concluded that, in view of the conmon
general know edge of D24 and D25, anyone readi ng D15
woul d understand it to teach the use of elastic
stretchable material and woul d contenplate using this
mat eri al .

Appel lant | also argued that providing a formfitting,
sel f-adjusting, disposable garnent was the only probl em
to be solved by the invention, said problem having

al ready been solved by D14 (i.e. D23), D12 and D15,
especially when construed in the Iight of common

0328.D Y A
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general know edge and the stretchable fabrics which
woul d i nherently be used by anyone at the priority
dat e.

Appel l ant | contended that either D12 or D15 or D20
coul d be considered as disclosing the prior art cl osest
to the invention.

In his opinion, D12 could be held as the cl osest prior
art since there was no structural difference between a
trai ning pant and a cataneni al device having an

absor bent pad extending fromthe front waist to the
back wai st and since the side panels would clearly be
made of elastically or resiliently stretchable
material. According to Appellant I, to start froma

bl ank as in D15 or D20 and side seamit in order to
simplify manufacturing the products of D12 woul d be
obvi ous since it was common general know edge from D15
and D20 to provide a seam down each side of training
pants. Appellant | considered also that, when starting
from D15 as the closest prior art, it would be obvious
to solve the problem of maintaining the training pant
snugly in place after a discharge by replacing the

m cro-pleated fabric nentioned in D15 by the
stretchabl e fabrics of D24 and D25 bel onging to the
comon general know edge at the priority date. |f D20
were considered as the closest prior art, the problem
shoul d be the poor fit due to a non-elastic cover and
the solution would be taught by D14 (i.e. D23) and by
the comon general know edge of D24 and D25.

Mor eover, according to Appellant I, anyone concerned
with the problemof inproving the formfitting and
sel f-adjusting properties of the product of D20 woul d
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repl ace the overall non-stretched cover of the garnent
of D20 with a central non-stretched regi on and

el asti cated side panels, as shown in Dl11. The fact that
the products of D11 were non-di sposable was irrel evant
since the sane general performance in use was required
I n non-di sposabl e products as in disposabl e garnents.

In his statenent setting out the grounds of appeal,
Appel lant 1l (opponent 11) argued that all the features
of Caiml were present in a training panty according
to D15. He contended, in particular, that Figure 17 of
D15 di sclosed a panty conprising an absorbent assenbly
with a backing | ayer nade of mcropleated materi al
havi ng parts extending laterally beyond the side edges
of the assenbly, these parts constituting stretchable
si de nenbers which were to be fixed together by side
seans in order to forma training panty. Appellant 11
was of the opinion that since nothing was said in
Claim1 about the anmobunt of extension or elasticity
needed, every material having sone elasticity, even if
it was very limted as the elasticity of a mcropleated
material, would fall under the definition of Caim1l.
Therefore, the panty of D15 shoul d be considered as
conprising side panels elastically stretchable to the
extent needed for ensuring a good fit.

Appel lant 1l al so contended that the aimof the clained
i nvention was to i nprove a di sposable training pant
according to D15 or D20 and that, when trying to solve
such a general problem the skilled person readi ng D20
woul d have got therein direct advice to study nmenstrua
and i ncontinence garnents for adults. He expl ai ned
that, since D20 enphasised the inportance for a

di sposabl e training pant to sinulate cloth underpants,
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the skilled person should have studied at first hand
the art of reusable garnents and consulted D11 where he
woul d have learnt in particular that the provision of

el astic side panels to a pants-type garnent provided a
snug fit and held the absorbent pad against the body of
the wearer. According to Appellant Il, the skilled
person woul d then have realised that the use of elastic
side panels could i nprove the garnent of D20 and he
woul d have been inclined to substitute the four ear
portions of the blanks |ying outside the absorbent batt
by pieces of elastic material; after having forned the
side seans in accordance with the teachings of D20, the
skilled person would get a di sposable training pant
having all the features stated in Clains 1 and 18.

Appel lant 1l considered that the sane reasoni ng was
applicable to inproving a training pant according to
D15.

Contending that, in the decision under appeal, the
Qpposition Division had obviously not considered the
above nentioned reasoning (i.e. whether, in view of
D11, a skilled person would provide a training pant
according to D20 with el astic side panels),

Appel lant 11 conpl ai ned of a substantial procedura

vi ol ati on and requested the rei nbursenent of the appea
fee.

As regards inventive step, Appellant Il also argued
that the term"elastic" used in the clainms nust be
interpreted to fall within the definition given in the
pat ent description, that the differences between
products such as diapers, pants diapers, training pants
and i ncontinence guards were nore related to the use
than to the construction of these products, and that,
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al t hough the mcropl eated material of D15 had a snal
resistance to elongation, this resistance was enough to
make this material fall within the definition of
"elasticity" given in the patent.

The main reason stated by Appellant Il for |ack of

I nventive step was that a skilled man facing the
general problem of inproving a pants-type di aper or a
trai ning pant would, at first hand, consult the art of
reusabl e garnents and thus D11 where he would | earn
that el astic side panels provided a better fit and
woul d get the idea of using themto inprove a training
pant according to D20 or D15. According to

Appellant 11, it was so sinple to add side panels to
the article blanks of D15 and D20 that this woul d not
prevent a skilled man fromincorporating such a step in
t he manuf acturing process of said articles.

The respondent (patent proprietor) replied that the
clains were all |limted to training pants specially
desi gned for very young children who were being toilet
trained (i.e children of about 15-30 nonths old), these
pants being thus nmuch snmaller than any garnent for

adul ts and conprising an absorbent pad extending from
the front to the rear end portion of the garnent.

The respondent pointed out that the fabric form ng the
sides of the garnent of D15 was descri bed as being
stretchabl e but not as being elastic so that D15 thus
failed to disclose all the features of Caiml.
According to the respondent, the problemwas due in
part to the anatony of very small children and was
solved by the use of elastic discrete side panels, such
use not being derivable fromthe pants of D15 or D20.
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The respondent al so contended that D12 and D23 did not
even suggest that the disclosed garnents coul d have

el astic panels divided into nenbers joined by seans.
The respondent was of the opinion that the invention
was not suggested either by D15 or by D20 even when
read in conbination with D11, D24 and D25.

Oral proceedi ngs took place on 9 Novenber 1999.

The appel l ants contended that to direct the clains to a
child' s training pant would not be a structural
limtation for the clainmed garnent since there were no
difference in size between pants for small adults and
thirty nonths ol d babies. They contended al so that the
termelastic used in Claim1l was vague and they
insisted that the side nenbers be regarded as directly
joined to the side edges of the absorbent assenbly. The
respondent agreed with this interpretation.

The appel l ants pointed out that the stretchability of
the m cropl eated backing | ayer of the panty of D15 was
far greater than that of the side nenbers of the

cl ai med garnment and that said mcropleated | ayer was
descri bed as providing a good conformability and fit.
The appellants were also of the opinion that as |ong as
the side panels were connected to the absorbent
assenbly, they should be considered as "joined" within
the nmeaning of Caim1l and that they did not need to be
made separate fromthe assenbly and connected to it

af t erwar ds.

The appel l ants argued that, since the patent gave no
clear information about the elasticity of the side
panels, the mcropleated material used for the panty of
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D15 fulfilled the requirenents of Claim1l as regards
elasticity and stretchability; it was solely a question
of degree of the traction exerted. Therefore, according
to the appellants, the subject-matter of Caim1l was
totally anticipated by the panties shown on Figures 17
to 20 of D15

As regards inventive step, Appellant | contended that,
no specific problembeing stated in the patent, the

cl osest state of the art could be seen either in D12 or
in D15 or in D20. Arguing that the panty-1ike garnent
of D12 was suitable for incontinence use (see D12:
colum 5, lines 34, 35 and 64 to 66) and that, as
regards the size, there was an overlap between a child
and a young woman, he contended that the panty-Ilike
garnment of D12 could be taken as a starting point. He
was of the opinion that the side panels of said known
garnment were at |east as stretchable as the panels of
the clained garnent and that, if the feature of Caiml
concerni ng the connection of the side panels to the
absorbent assenbly were interpreted as signifying that
the edges of the assenbly should support the |atera

pul ling forces, the difference between the panties of
Caiml and of D12 would exist solely in the elasticity
of their side panels. According to the appellants, it
woul d be obvious for the skilled person to use the
lycra material of D24 in order to get fromthe side
panel s of the panty of D12 the sane elasticity as from
the panels of the garnent of Caim1l.

The appel |l ants al so contended that, when starting from
a training pant for children as described in D15 or
D20, the skilled person would be directed (see the
abstract D15 and page 24 of D20, lines 15 to 17) to
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consul t docunments concerned with adult nenstrual or

I nconti nence garnents such as D11 or D12 and, if he
followed their instructions, the skilled person would
use a lycra-type material for nmaking the side panels.
Therefore, it would be obvious for the skilled person
to arrive at the invention sinply by conbining the
teachings of D11 or D12 with the disclosures of D15 or
D20.

The respondent (patentee) was al so of the opinion that
the cl osest state of the art was disclosed either in
D15 or in D20 whi ch addressed about the sane problem
However, he contradicted the argunentation of the
appel l ants and concluded that to arrive at the

i nvention when starting fromthe training pants of D15
or D20 it would need too many manufacturing steps to be
consi dered as obvi ous.

At the end of the oral proceedings, the appellants
(opponents) requested that the decision under appeal be
set aside and that the European patent be revoked.

Appel ant |1 (opponent 11) further requested that the
appeal fee be reinbursed and that the decision under
appeal be corrected under Rule 89 EPC

The respondent (patentee) requested that the appeal s be
di sm ssed, alternatively that the patent be nmintai ned
on the basis of either of the auxiliary requests 1 to 4
filed wwth letter dated 8 Cctober 1999.

I ndependent Clains 1 and 18 as granted (respondent's
mai n request) read as foll ows:

Claim1l:
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"1. A garnent (2) for absorbing human di scharge,
conprising: an absorbent assenbly conprising a liquid

I npervi ous outer cover (90), a |iquid-pervious |iner
(88) and an absorbent nedium (92); said absorbent
assenbly further conprising generally opposite side
edges and general |y opposite end edges, elastic
stretchabl e side panels (6,8) joined to said side edges
to formw th said absorbent assenbly a pant-Iike
garnent having a wai st opening (10) and a pair of leg
openi ngs (12,14), and whereby each of said elastic
stretchabl e side panels (6,8) conprises two elastic

si de nenbers (18,20, 24,26) said garnent being
characterized in that at |east one seam (30,32) joins
said elastic side nenbers (18, 20, 24, 26) to provide a
di sposable child's training pant, said elastic
stretchabl e side panels (6,8) providing generally
inwardly directed force vectors against a wearer to

mai ntain said garnent (2) snugly against the wearer's
body (16) and sai d absorbent assenbly snugly in place
agai nst the crotch area both before and after a

di scharge, and that gathering neans (46) provides

el asticity along at |east portions (76, 78) of said |eg
openi ngs (12, 14) to prevent |eakage thereat."

Claim18:

"A garnent (2) for absorbing human di scharge,
conprising: an absorbent assenbly conprising a |liquid-

I npervi ous outer cover (90), a |iquid-pervious |iner
(88) and an absorbent nedium (92), elastic stretchable
side panels (6,8) being joined to said absorbent
assenbly to forma wai st opening (10) and a pair of |eg
openi ngs (12, 14) whereby said elastic stretchable side
panels (6,8) conprise stretchable side nenbers
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(18, 20, 24, 26) characterised in that: at |east one seam
(30,32) joins said stretchabl e side nenbers (18, 20,
24,26) to provide a disposable child' s training pant,
and that an internediate portion (2Z) of each said

el astic stretchable side panel (6,8) being generally
peri pherally di sposed along a crotch portion of a
respecti ve one of said | eg openings, whereby said
stretchabl e side panels provide generally inwardly
directed force vectors against a wearer, to nmaintain
sai d garnent snugly against the wearer's body (16) and
sai d absorbent assenbly snugly in place against the
crotch area both before and after a discharge.”

Reasons for the Deci sion

1. Adm ssibility of the appeal.
The appeal s are adm ssi bl e.

2. Respondent’'s nmain request (Claim1l as granted)

2.1 Interpretation of the wording of Claiml.
Although it is not so directly clear fromthe wording
of claiml, claiml is unequivocally restricted to
di sposabl e child's training pants.
The following terns and expressions of Claiml (see
colums 16 and 17 of the patent specification) have

been interpreted as foll ows:

- "elastic stretchable" (colum 16, line 57): This
expression has been interpreted as describing the

0328.D Y A
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ability of the side panels to el ongate when
submtted to the normal forces exerted by the
wearer of the training pant and to retract
conpletely so as to recover its origina

di mensi ons when the forces are no | onger applied.
See in this respect the definition given in the
description (colum 4, lines 23 to 29) of the
ternms "elasticity", stretchability" and

"el ongation".

- "joined" (see columm 16, line 57): According to
the description (see in particular colum 8, lines
17 to 22 and colum 9, lines 9 to 13 and 30 to 34)
and to the drawings (in particular Figures 1, 2, 5
and 11 to 13), this termshould be interpreted as
meani ng not only explicitly, that a binding exists
bet ween the side panels and the absorbent assenbly
(also referred to in the description as the "waste
contai nment section"), but also inplicitly, that
the side panels are nade separate from and not
integral with any one of the conponents of the
absorbent assenbly (i.e. bodyside |iner 88,
absor bent nedium 92 or outer cover 90) and that,
afterwards, a permanent link is created between
the side edges of the side panels and the side
edges of at |east one of these conponents.

- "seant (colum 17, line 7): This term has been
interpreted as designating the Iine along which
the elastic side nenbers are pernmanently bound to
each ot her.

- "di sposabl e" pant (colum 17, line 9): This
expressi on designates a pant specially designed to

0328.D Y A
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be used once and then thrown away.

Novelty (Article 54 EPC)

According to established EPO Boards of Appeal case |aw,
a very restrictive interpretation of disclosure has
consi stently been applied when exam ning novelty. A

cl ai med subject-matter would |ack novelty only if it
were derivable as a whole directly and unanbi guously
froma prior art disclosure and if a "clear and

unm st akabl e teachi ng" of the conbination of all the
clained features (and not only the essential one) could
be found in said prior art disclosure (see for instance
unpubl i shed decisions T 450/89 (section 3.11), T 677/91
(section 1.2), and T 511/92 (section 2.2)).

As regards D15, the Board considers that the above-
nmentioned conditions are not satisfied for the
foll ow ng reasons:

D15 is concerned with disposable training panties
havi ng an outer or backing layer cut into a blank from
a non-woven web nade stretchable by conpressive
shrinking and mcropleating (see for instance D15:
colum 2, lines 27 to 32 and colum 4, lines 40 to 51).
The backing | ayer of the known panties is contoured to
form | egs apertures which define | ateral side panels
(see in particular Figures 16, 17, 20 and 21) on both
si des of an absorbent assenbly conposed of an absor bent
panel sandw ched between the facing and the backing

| ayers (see in particular colum 9, lines 17 to 30).
Sai d side panels, which result fromthe cutting of the
non-woven web according to the manufacturing nethod of
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D15, are thus made integral with the backing | ayer of
t he absorbent assenbly and not joined afterwards to
said assenbly in the neaning of Claim1l (see above
section 2.1).

Mor eover, the non-woven web used to nake the backing

| ayer and the contoured side panels of the pants of D15
cannot be considered as "elastic stretchable" within
the neaning of the invention since, even if a
conpressively shrunk or mcropleated fabric may retract
alittle (i.e. have sone elasticity) when the tensive
forces are no longer applied, it is doubtful that it
woul d retract conpletely so as to recover its origina
di mensi ons after having been submtted to the forces
resulting fromthe contortions of the body of a young
child wearing the training pant.

Al so, it appears clearly fromthe draw ngs of D15 that
none of the disclosed enbodi nents has side panels
conprising each, as clained in Caiml, tw side
menbers joined by at | east one seamw thin the neaning
of the invention.

For each of the aforenentioned reasons, the subject-
matter of Claiml is newwthin the nmeaning of
Article 54 EPC over the prior art disclosed in D15.

Regardi ng the other relevant docunents cited in the
proceedi ngs, the follow ng should be pointed out:

D11 does not describe a child' s training pant having,
within the neaning of the invention, at |east one seam
(i.e. a permanent bound - see section 2.1) joining the
el astic side panels of the disclosed garnent, each of
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sai d panel s being, noreover, not conposed of two
nmenbers as clained in daim1l.

D12 is not concerned with a child' s training pant but
with a catanenial or incontinence device having side
portions which are described solely as being
stretchabl e but not "elastic stretchable” within the
nmeani ng of the invention.

D14 does not relate to a disposable child's training
pant but to a disposable diaper having a stretchable
outer cover contoured so as to form side panels nade
integral with the said back cover. Mreover, these side
panel s do not each conprise two elastic side nenbers
connected together by a seamw thin the neaning of the
invention i.e. permanently bound.

D20 is concerned with a disposable child' s training
pant according to the invention. However, the ear
portions of the pant are neither elastic stretchable
nor made separate and joined to the side edges of the
absor bent assenbly according to the invention but are
formed integrally with the bodyside |iner and the outer
cover, an absorbent batt bei ng sandw ched between them

D24 and D25 are not concerned with and do not discl ose
any di sposabl e i ncontinence garnment or training pant.

Therefore, the board is satisfied that none of the
cited docunents discloses a child's training pant
conprising in conbination all the features described in
Caiml, the subject-matter of said claimbeing thus
new within the nmeaning of Article 54 EPC
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The cl osest state of the art

Duri ng the proceedi ngs, the appellants contended that
there was no significant difference between a child's
training pant for a 30 nonth old baby and incontinence
garnments or catanenial pants for small adults and that
the differences between products such as diapers, pants
di apers, training pants and incontinence guards were
nore related to the use than to the construction of

t hese products. The Board cannot agree with such
contentions because the essential differences do not
reside solely in the size but nore in the adaptations
of the product to the specific conditions of its use.
In particular, the garnent nust be adapted not only to
the size but also to the anatony and the behavi our of
the wearer since very young children have a | arge
stomach and narrow hips contrary to adults and they are
much nore boi sterous. The garnent nust al so be adapted
to its specific function i.e. a child s training pant
must be conceived so as to be easily pulled up and down
in order to encourage a very young child to do it

hi nsel f. Moreover, whereas sanitary garnents for adults
are conceived to retain solely fluids, child s training
pants nust be able to retain w thout |eakage not only
fluid exudates but also solid wastes which neans

i nproved cont ai nnent and support capacities conpared to
t hose needed for sanitary garnents.

Therefore, it is clear that the size cannot be the sole
significant structural difference between training
pants for very young children and sanitary garnents for
adults and the Board is convinced that, in the present
case, for the assessnent of inventive step within the
nmeani ng of Article 56 EPC, only docunents specifically
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concerned wwth a child' s training pant (i.e. D15 and
D20) can be taken as starting points and that the
enbodi nent shown in Figure 17 of D15 is the cl osest
state of the art.

The training pant clainmed in Claiml differs
essentially fromthe said prior art in that its side
panel s are nmade separately fromthe absorbent assenbly,
they are joined thereto and each of them conprises two
el astic side nenbers providing generally inwardly
directed force vectors against the body of a wearer to
mai ntai n the absorbent assenbly snugly in place against
the crotch area after a discharge.

2.4 Pr obl em and sol uti on

Starting fromsaid closest state of the art (i.e. the
garnment shown on Figure 17 of D15) and taking into
account the above-nentioned differences, the Board sees
the problem as objectively determ ned (see in
particul ar decision T 13/84, Q) EPO 1986, 253) as being
generally to inprove said known enbodi nent (see

colum 2, lines 25 to 27) as regards its capability to
mai ntai n the absorbent assenbly snugly in place against
the crotch area nore particularly after a discharge.

Prima facie, the Board has no reason to doubt that the
invention as clainmed in Claiml effectively brings a
solution to this problem

2.5 I nventive step (Article 56 EPC)

2.5.1 Wen exam ning inventive step, it should be assessed
not only whether all the characteristics of the

0328.D Y A



2.5.2

0328.D

- 19 - T 0177/ 98

i nvention but also incitenments to conbine these
characteristics in the manner of the invention can be
found in the state of the art (see decision T 2/83, QJ
EPO 1984, 265), keeping in mnd that the technica

di sclosure in a prior art docunent should be consi dered
inits entirety (see decision T 56/87, QJ EPO 1990,
188) and that an excessively abstract approach renoved
fromthe practical thinking of the skilled person nust
be avoi ded since such an approach is nerely the result
of an a posteriori analysis (see decision T 05/81, QJ
EPO 1982, 249).

The side panels of the disposable training panty shown
on Figure 17 of D15 are integral with the m cropl eated
backi ng | ayer of the absorbent assenbly and there is no
indication in this docunent suggesting to the skilled
person to conceive the outer |ayer of the garnment in
three portions, i.e. a central backing |layer for the
absorbent assenbly and two side portions attached to
said |l ayer, and without any hint the skilled person
woul d not be inclined to adopt spontaneously such a
construction which | ooks nore conplicated than the one
adopted in D15. Regarding the inprovenent of the
capability to contain the body's wastes of the garnent
known from D15, the skilled person would be rel uctant
to consider a solution consisting in replacing the

m cropl eated material of the side panels by the elastic
Lycra material of D24 since the garnent is a disposable
one and the Lycra material is known to be expensive.

It seens reasonable to think that, inits search for a
solution to his problem the skilled person woul d
consult firstly the docunent specifically concerned

Wi th training pants which was the nost recently
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publ i shed at the priority date i.e. D20. In this
docunent, the skilled person would not |earn anything
about manufacturing the outer cover of the training
pant in several separate parts and about connecti ng

di screte side panels to the side edges of the absorbent
assenbly. In D20, he would also find no information
about the advantage of having elastic side panels in a
di sposabl e training pant, |let al one side panels
conprising each two el astic side nenbers.

Therefore, a conbination of the teachings of D15 and
D20 could not lead the skilled person to a garnent as
claimed in Caim1l.

As regards D11, the Board has sonme doubt that, at the
priority date and in order to inprove the disposable
trai ning pant of D15, the skilled person would consult
such a docunent which discloses a state of the art two
and half years older than the state of the art of D15
and which relates to garnents of a different nature
(i.e. reusable instead of disposable), of a different
conception (i.e. based on baby diapers instead of on a
cloth underpants), of different sizes (i.e. for adults
i nstead of for very young children) intended
furthernore for a conpletely different type of wearers
(i.e. "geriatric and other invalids who are nore or

| ess i mMmobile" - see Dl11: page 1, lines 9 to 12 -

i nstead of very young and boi sterous children) and for
a different function (i.e. a pure sanitary function
instead of a training function).

Assum ng neverthel ess that the skilled person would
have consulted D11 where he could learn the use of a
garnment having stretchable elastic side pieces (wth



2.5.4

0328.D

- 21 - T 0177/98

rel easabl e fastenings) providing a snug fit on the body
of the wearer and assum ng secondly that he woul d have
t hen envisaged transformng the training pant of D15
(Figure 17) according to the teaching of D11, the
skill ed person could have interchanged the conplete
outer covers of the two garnents as a whole, but it
woul d not have been reasonable to dismantle the side
portions fromthe respective central pieces of the
outer covers in order to interchange solely said side
portions, because such a nodification would, in the
opi nion of the Board, be based on hindsi ght and
considered nerely as the result of an a posteriori

anal ysi s.

Therefore, after the above-nenti oned hypothetica
transformation, the elastic side panels of the nodified
training pant would still not be connected to the

| ateral edges of the absorbent assenbly and the skilled
person would still not have arrived at a garnent
according to the invention.

If the skilled person starting from D15 had consulted
D12, al though this docunent is also concerned with
garnments of a different size (i.e. a size for adults
instead of for infants), intended for a different type
of wearer (i.e. wonen instead of babies) and for a
different function (i.e. sanitary instead of training),
he woul d have | earned that the garnent nay be
constructed by assenbling together an inpervious
backing to formthe center portion with two separate
stretchabl e side pieces and by sandw chi ng an absor bent
pad between the inpervious backing and a perneabl e

| ayer sealed to said backing (see D12: colum 4, |ines
23 to 33 and Figures 1 and 2). Therefore, even if it is
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consi dered that the features concerning the joining of
stretchabl e side panels to the side edges of the

absor bent assenbly woul d be taught by D12, neither the
use of elastic side panels nor the construction of each
side panel with two elastic side nenbers joined
together by at | east one seamas clained in daimlis
suggested. Therefore, even if the skilled person were
to conbi ne the teachings of D12 and D15, he would stil
not obtain a garnent according to the invention.

From D14 (i.e. D23), the skilled person would not |earn
how to construct a training pant as clained in Caim1l
but a formfitting, self-adjusting disposable diaper

t hat provides enhanced fit and D14 would teach himthe
use of a resiliently-stretchable outer cover and to
attach a separate absorbent assenbly within the outer
cover. Therefore, by conbining the teachings of D14 and
D15, the skilled person could obtain a garnent having
an el astic stretchable outer cover, which side ends

| ook li ke the side panels according to the invention
but these side ends would neither be separate fromthe
central portion of the outer cover nor be connected to
the side edges of the absorbent assenbly as clained in
Caiml. Mreover, the feature of manufacturing each
side panel wth two side nenbers is also not known from
D14. Therefore, a conbination of the teachings of D14
and D15 would al so not |lead the skilled person to the

I nventi on.

This finding cannot be nodified by the argunent that
D14 suggests, in order to use Lycra for side panels,
dividing the outer covers into a main part and two side
panel s, since such a suggestion cannot be found in D14
either explicitly or inplicitly.
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When starting froma disposable training pant descri bed
in D20, the sanme reasoni ng as above applies as regards
t he possi bl e conbinations of the teaching of D20 with
the teaching of either D11, D12, D14 or D15.

As al ready indicated above, the starting point to
assess inventive step should be a disposable child's
trai ni ng pant.

However, the appellants also wanted to start from D2

di scl osi ng a di sposabl e | eakproof catanenial or

I nconti nence device conprising a panty-like garnment. |f
such an enbodi nent is inproved, nodified or further
devel oped i n an obvi ous manner, then it will result in
an i nproved, nodified or devel oped di sposabl e | eakpr oof
cat aneni al or incontinence device instead of in a

di sposable child' s training pant. Indeed, in view of
the specific type of garnent, which is a disposable
child's training pant, it does not seem obvious in the
view of the Board in this specific case, to switch from
one freely chosen, different type of device (catanenia
or incontinence device) to a child's training pant.
Such a switch-over can only be the result of an ex-
post -facto anal ysi s.

Claim 18 as granted

Caiml1l8 differs mainly fromCaim1l in that an

i nternmedi ate portion of each elastic stretchable side
panel is generally peripherally disposed along a crotch
portion of a respective one of the |eg openings and
repl aces the gathering neans of the garnent of Caiml
providing elasticity along said | eg openings to prevent
| eakage thereat. Apart fromthis feature relating to
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t he gat hering neans, Cl aim 18 describes all the other
essential characteristics of Caim1l.

Consequently, the interpretations given in above
section 2.1 and the argunentati on presented above in
sections 2.2 to 2.5 concerning respectively novelty,
the closest state of the art, the problemand its
solution and inventive step of the subject-nmatter of
Claim1l remain valid as regards the subject-matter of
C ai m 18.

The Board therefore considers that to nodify the

di sposabl e training pants of either D15 or D20 or the
di sposabl e undergarnent of D12 in order to arrive at
the subject-matter described either in Cdaim1l or in
Claim 18 as granted does not follow plainly and
logically fromthe state of the art disclosed in the
docunents cited during the proceedi ngs and thus inplies
an inventive step within the nmeaning of Article 56 EPC

Therefore the invention as described and clained in the
Eur opean patent under appeal neets the requirenents of
the EPC and the patent can be nmintai ned as granted.
Respondent's auxiliary requests

Since the board has acknow edged the mai n request as

al l owabl e, there is no need to consider the

respondent’'s auxiliary requests.

Al'l eged procedural violation and reinbursenent of the
appeal fee

In his statenment setting out the grounds of appeal,
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Appel lant 1l has conpl ai ned (see the | ast page of the
witten statenent) that the Opposition Division has
"obvi ously not considered whether a skilled man in view
of D11 would provide a training pant according to D20
with elastic side panels or not. Such a negligence of
the Opposition Division constitutes a substantia
procedural violation."

Regar di ng the decisions of the EPO, Article 113 and
Rul e 68(2) EPC respectively require solely that they
"be based on grounds or evidence on which the parties
concerned have had an opportunity to present their
comments" and "shall be reasoned and shall be
acconpanied by a witten comuni cation of the
possibility of appeal”. Therefore, contrary to the
assertion of Appellant Il, in their decisions, the

i nstances of the Ofice have no obligation to consider
in detail the argunents of the parties and to give an
opi ni on on every conbination of prior art made during
the proceedi ngs but are solely obliged to take a
position on the grounds for opposition of Article 100
EPC cal |l ed upon by the parties. It may be that in a
case like the present, where a | arge nunber of
docunents and argunents are presented, the Qpposition
Di vi sion does not consider all argunents as highly

i nportant and therefore does not discuss themall in
their witten decision.

A wong eval uation of argunents however is not
considered in the Boards' case | aw as a substanti a
procedural violation.
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O course, it is the task of each decision-taking body
to grasp the relevant argunents and to reply to them
However, the nore material is provided, with
correspondi ng argunents, the nore it nmay be likely that
a choice of inportance of the argunents is made. This
Is a question of discretion.

Furthernore, it should al so be enphasi sed that the

m nutes of the oral proceedi ngs before the Opposition
Di vision (see section 9) clearly state that "OPPO |
presented argunents agai nst inventive step (wth regard
to claim1l) based upon a conbination of the teachings
of D20 or D15 and Dl11." Therefore, it seens to be clear
that the Opposition D vision considered the argunents
brought forward.

Consequently, in the view of the Board, no negligence
and no substantial procedural violation were nade by

the Qpposition Division in this specific case and the
appeal fee cannot be reinbursed.

Correction of the decision under appeal

The Boards of appeal are not the proper body for a
request to nodify the text of a decision nmade by

anot her instance of the European Patent Ofice.
Furthernore, in the decisions of the EPO, only
linguistic errors, errors of transcription and obvi ous
m st akes may be corrected (see Rule 89 EPC) and the

al | eged "negligence" of the Qpposition Division is
neither an error nor a mstake within the neaning of
Rul e 89 EPC
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Furthernore, in the present case, the Qpposition

Di vi si on havi ng considered that the conbination of the
teachi ngs of D20 and D11 did not |ead obviously to the
i nvention, the answer to the question whether the
skilled person in view of D11 would provide a training
pant according to D20 with el astic side panels or not
is irrelevant since it would not influence the opinion
of the opposition division which is based on anot her
reason. Therefore, the decision under appeal need not
be corrected.

O der

For these reasons it iIs decided that:

The appeal s are di sm ssed.

The Regi strar: The Chai r man:

G Mgouliotis C. Andries
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