BESCHWERDEKAMVERN
DES EUROPAI SCHEN

PATENTAMTS OFFI CE

Internal distribution code:
(A [ ] Publication in QJ

(B) [ ] To Chairnen and Menbers
(O [X] To Chairnen

DECI S
of 29 Novenber

Case Nunber:
Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:
Treat nent of birds

Pat ent ee:
The BOC Group plc

Opponent :
Bernard Matthews plc

BOARDS OF APPEAL OF
THE EUROCPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

DES BREVETS
ON
1999
T 0262/98 - 3.2.4
90313451. 8
0434278
A22B 3/ 00

EN

Meyn Food Processing Technol ogy B. V.

Stork PMI B. V.

Headwor d:

Rel evant | egal provisions:
EPC Art. 123, 54, 56
Keywor d:

"Novelty (yes)"
"I nventive step (no)"

Deci sions cited:

T 0450/89, T 0677/91, T 0511/92, T 0013/84

Cat chwor d:

EPA Form 3030 10. 93



EPA Form 3030 10. 93



)

Européisches
Patentamt

European
Patent Office

Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0262/98 - 3.2.4

DECI SI ON

of the Technical Board of Appeal 3.2.4

Appel | ant ;
(Proprietor of the patent)

Represent ati ve:

Respondent |
(Qpponent 1)

Represent ati ve:

Respondent |1
(Opponent 11)

Represent ati ve:

Respondent |11
(Opponent 111)

Represent ati ve:

of 29 Novenber 1999

The BOC Group plc
Chertsey Road

W ndl esham

Surrey G20 6HJ (GB)

W ckham M chael

c/ o Patent and Tradenark Depart nment
The BOC Group plc

Chertsey Road

W ndl esham

Surrey G20 6HJ (GB)

Bernard Matthews plc
Great Wt chi ngham Hal |
Great Wtchi ngham
Norwi ch

Norfol k NRO 5QD (GB)

Crunp, Julian R chard John
FJ d evel and

40- 43 Chancery Lane
London WZ2A 1JQ (GB)

Meyn Food Processing Technol ogy B. V.
Noor dei nde 68
1511 AE Qostzaan (NL)

Van Breda, Jacobus

CQctrooi bureau Los & Stigter B. V.
P. 0. Box 20052

1000 HB Ansterdam (NL)

Stork PMI B. V.
Handel straat 3
5831 AV Boxmeer (NL)

Mertens, Hans Victor

van Exter Pol ak & Charlouis B.V.
P. O Box 3241

2280 CE Rijswijk (NL)



Deci si on under appeal : Deci si on of the Opposition Division of the
Eur opean Patent O fice posted 3 February 1998
revoki ng European patent No. 0 434 278 pursuant
to Article 102(1) EPC.

Conposition of the Board:

Chai r man: C. A J. Andries
Menmber s: R E Gyc
C. Holtz



S - T 0262/ 98

Summary of Facts and Subm ssi ons
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The appel |l ant (patent proprietor) |odged an appeal,
received at the EPO on 12 March 1998, agai nst the
Opposition Division's decision revoking European patent
No. 0 434 278 di spatched on 3 February 1998.

The appeal fee was paid on 10 March 1998 and the
witten statenent setting out the grounds of appeal was
filed on 3 June 1998.

Three oppositions were filed requesting revocation of
the patent as a whole on the basis of Article 100(a)
EPC.

The Qpposition Division held that, having regard in
particular to the foll ow ng docunents, |ack of

i nventive step (Articles 100(a) and 56 EPC) of the
subject-matter of Claim1 prejudiced the maintenance of
t he patent:

D1: "Experinentation with In-1ine Carbon D oxide
| mobi | i zation of Chickens Prior to Sl aughter™ by
A W Kotula & al., Poultry Science, vol. 40,
No. 1, 1961, pages 213 to 216

D7: "Recent Devel opnents in the Sl aughter of Poultry"”
by P. J. Kettlewell in "Humane Sl aughter of
Animal s for Food", 1987, Universities Federation
for Animal Welfare, Hertfordshire, Engl and,
pages 26 to 31.

D11: "Euthanasia of Day-Od Male Chicks in the Poultry
| ndustry" by Walter Jaksch, Journal for the Study
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of Animal Problens, 1981, pages 203 to 213.

D14: "Physiol ogi cal and behavi oural responses of the
donestic hen to hypoxia", by S. C Wolley and
M J. Gentle, Research in Veterinary Science,
1988, vol. 45, pages 377 to 382,

Wth his statenent setting out the grounds of appeal,
the appellant filed in addition the two follow ng
docunent s:

D18: "The Eut hanasia of Dogs and Cats"- Canadi an
Veterinary Journal, 1978, vol. 19, pages 164 to
168 and

D19: "1986 Report of the AVMA Panel of Euthanasia"-
AVMA Journal, vol. 188, No. 3, February 1986
pages 252 to 268,

and he enphasi zed that the probl em addressed by the
patent was to provide a nethod for slaughtering poultry
whi ch elimnates or reduces the stress associated with
el ectrical stunning and al so reduces the incidence of
muscul ar haenorrhagi ng and broken bones in the
carcasses.

According to the appellant, D7 did not disclose any
experinental results and it was clear that no
experinments had been perforned so that the know edge
that the birds "l ose consci ousness” and "undergo

convul sions after they | ose consciousness” could not be
gained from D7, but only from pai nstaking experinental

i nvestigation. The appellant contended noreover that it
was not inevitable that the stunning atnosphere would
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contain less than 2% by vol une of oxygen and the
absence of experinental results fromD7 was al so
rel evant in this respect.

The appel |l ant was of the opinion that D7 discl osed
down- gradi ng of carcasses due to carel ess handling and
not to bone damage as a result of electropletic

convul sions and he contended that no experi nental

evi dence was given by D7 in support of the contention
t hat anoxi a was humane.

According to the appellant, the criteria given in D7
for choosing the stunning gas cover a w de range of
gases and argon does not clearly neet the criteria of
having a density sufficiently different fromthat of
air and al so of being econom c conpared to nitrogen.
The appel | ant contended that there was no cl ear

evi dence that the skilled person woul d have sel ected
argon as stunning gas without a prior know edge of the
I nvention and that, in order to avoid continuous
repl eni shnent of argon to conpensate for the |oss,
there woul d be a good reason to operate at as high an
oxygene level as is consistent wth the physiol ogica
criteria that need to be net.

For the appellant, D7 was witten fromthe standpoint
of a design engi neer and di scl osed no expertise
whatever in veterinary science so that it nust be
questi oned whet her sl aughtering animals by inmersion in
an anoxi ¢ atnosphere was a humane net hod. He pointed
out noreover that D18 concluded that the depression of
the central nervous system and insensitivity to pain
produced by imersion in an argon or nitrogen

at nosphere nust be questioned, that D19 stated that

0260. D Y A
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ot her nethods of euthanasia were preferable to
nitrogen, that D11 reported that when chicks were

eut hani sed with a m xture of nitrogen and carbon

di oxi de, they denonstrated i ntense excitenent during
the period they took to die and that D14 conmented
adversely on wing flapping and acknow edged t hat
extensive wng flapping at death was |ikely to cause
probl ens. According to the appellant, a person skilled
in the art would not therefore have had a reasonabl e
expectation of achieving humane sl aughter by subjecting
the poultry to anoxia and there was no suggestion in D7
that it could be achieved to reduce bone damage and
nmuscl e haenorrhagi ng due to el ectrical stunning.

Mor eover D7 gave no information to enable the skilled
person to eval uate whet her anoxic sl aughter of the
birds would result in inproved carcass quality and
contai ned no clear and unm stakabl e instructions to
operate in an atnosphere that contained | ess than 2% by
vol ume of oxygen.

Respondent | (opponent 1) argued that if poultry were
passed into an anoxi c atnosphere they would inevitably
undergo convul sions after they | ose consci ousness, and
t he bone danage woul d inevitably be less than in

el ectrocuted birds. For respondent | the closest prior
art was represented by D7 which disclosed killing
poultry using an atnosphere as nearly oxygen-free as
practically possible and al t hough bl eedi ng was not
explicitly mentioned in D7, it was clearly suggested by
the reference to "shackling". Respondent | was al so of
the opinion that the non-technical features of Claim1l
woul d arise automatically fromcarrying out the nethod
of gaseous killing of poultry in accordance with D7 and
that performance of killing of poultry in accordance
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with D7 anticipated the nethod of the patent.

It was the first respondent's position that, starting
fromDl as the closest prior art, a person skilled in
the art wishing to reduce damage in poultry arising

t hrough rough handling at the tinme of shackling would
try killing the poultry in their transport containers
usi ng an anoxi c argon atnosphere as di sclosed by D7 and
woul d cut the poultry's necks to bl eed them because
that was the standard practice at the priority date. It
was the first respondent's position that there was
not hi ng i nventive about sinply discovering "bonus"
effects.

Since D7 clearly and explicitly disclosed the use of
argon and taught in practice to mnimse the anount of
air (and thus oxygen) in the systemthe first opponent
could not see any material distinction between the
method clained in the patent and the disclosure of D7
in this respect.

Respondent | submtted also that the skilled person
woul d not have had any difficulty in reducing the

nmet hod of D7 to practice on the basis of the disclosure
of D7 alone or, if necessary, as conplenented by the

di scl osure of D1.

Oral proceedi ngs took place on 29 Novenber 1999.

During the oral proceedings, the appellant (proprietor
of the patent) presented anmended Clains 1 to 3 as his
sol e request and expl ai ned that the stunning atnosphere
in the chanber was pernmanently controlled and that no
stratification between air and argon actually existed
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because only a mnor effect resulted fromthe
di fference between the respective densities of the two
gases.

According to the appellant, two potential starting

poi nts could be seen in D7 and D14 and, if the skilled
person started from D7, he would find only suggestions
and no particular teaching about a specific stunning
process. For the appellant, the teaching of D7 was very
general, did not disprove the doubt that killing by
anoxi a could be not human and gave no real gui dance for
the choice of a specific stunning gas since, in D7,
argon was cited solely as an exanple and not as a
preferred stunning gas.

The appel l ant al so pointed out that the statenent in
D18 that the | evel of depression of the central nervous
systemand insensitivity to pain of the aninmals being
subjected to anoxia in a nitrogen chanber should be
guestioned. He was of the opinion that the nethod of
killing by anoxia was not known as bei ng humane before
the invention was made. The appellant also referred to
D14 and contended that it did not suggest using crates
or an atnosphere containing | ess than 2% of oxygene and
that it was acknow edged that, before being
comercially used, the humaneness of any new net hods
shoul d be unquestionable. According to the appell ant,
D14 suggested that flapping of the wings started prior
to the birds | osing consciousness and that there were
two periods of wing flappings with the first flappings
bei ng non-reflex actions, so that one could not derive
fromthis docunent that anoxia was a humane net hod of
Killing poultry.
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Respondent 1 contended that D7 disclosed the cl osest
prior art, that D14 did not state that the nethod was
not hurmane and that the percentage of oxygene in the
stunni ng at nosphere was not critical and could be nore
than 2% provided that the birds were i mrersed | onger

t herein.

Respondent Il contended that daim1l was not new over
D7 or at |east not inventive over a conbination of D7
and D14.

Respondent 111 was of the opinion that the features of
Claim1 regardi ng anoxi c "convul sions"” and "bone
damage"” were established results and no technica
features and shoul d be di sregarded. He contended that
D7 was concerned with humane nethods of killing and
that it anticipated conpletely the subject-nmatter of
Caiml, the step of cutting the neck bei ng suggested
by the shackling step

At the end of the oral proceedings, the appellant
requested that the decision under appeal be set aside
and that the patent be maintained on the basis of
clains 1 to 3 as submtted in the oral proceedings.

The respondents requested that the appeal be di sm ssed.

Claim1l reads as foll ows:

"A nmethod of slaughtering poultry conprising the steps
of passing the poultry packed in a crate suitable for
the transport of poultry into a chanber having an
oxygen- depl et ed at nosphere, keeping the poultry in the
at nosphere for a sufficient period of tine for the
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poultry to | ose consciousness and then to die as a
result of anoxia, wherein the oxygen-depl eted

at nosphere is formed by m xing, and consists
essentially of, argon and air and contains |ess than 2%
by vol une of oxygen, the poultry undergo convul sions
after they | ose consciousness, the necks of the poultry
are cut upon their renoval fromthe chanber, and the
bone damage in the resulting carcasses is less than in
conpar abl e birds that have been subjected to electrica
stunni ng. "

Reasons for the Deci sion

1

0260. D

Adm ssibility of the appeal.

The appeal is adm ssible.

Amendnents to Claim1l (Article 123 EPC)

The subject-matter of the new Caim1l filed during the
oral proceedi ngs corresponds to the subject-matter of
Claiml as granted (see the patent specification:

page 14) with the addition of the subject-matter of
Claim2 as granted and also of the follow ng findings:

- the poultry undergo convul sions after they | ose
consci ousness, and

- t he bone damage in the resulting carcasses is |ess
than in conparable birds that have been subjected

to electrical stunning.

In the application as filed initially, these statenments
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find a support in exanple 2, pages 8 and 9, and in
exanpl e 5, pages 21 and 22 respectively. Since,

nor eover the scope of protection of the patent is
restricted, the nodifications conply with the
requirenents of Article 123 EPC and are all owabl e.

Interpretation of Claiml

In the description of the application as originally
filed, the term"chanber" is used for designating

ei ther an experinental box (see for instance exanples 1
and 2, respectively page 5, |line 4 and page 8, 4th

par agraph) or a well (see exanple 4, page 17) and the
chanber can have sone extension and be associated wth
means for conveying continuously the crates through it
(see page 3, |ast paragraph). Therefore, the word
chanber should be interpreted as designating a space
not necessarily hernetically closed but which would at
| east be confined.

As stated by the appellant during the oral proceedings
the term"m xing" of Cdaim1l should not be interpreted
as neani ng that an anoxi c atnosphere i s preconposed
out si de the chanber by m xing argon with air and then

i ntroduced into the chanber but that, argon being

al ready inside the chanber, air was introduced by the
crates and the poultry entering the chanber, the m xing
Wi th argon resulting fromthe novenent of the

contai ners inside the chanber

It should al so be pointed out that, although Cdaim1l
describes that the poultry die as a result of anoxia,
this does not nean that the atnosphere used in the
chanber is conpletely free of oxygen (anoxic), but that
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t he atnosphere can as clained just be poor in oxygen
content (hypoxic) since oxygen can be present in a
concentration up to 2% by vol une.

Novelty (Article 54 EPC)

Accordi ng to established EPO Boards of Appeal case |aw,
a very restrictive interpretation of disclosures in the
state of the art has consistently been applied when
exam ning novelty. A clained subject-matter woul d | ack
novelty only if a "clear and unm stakabl e teachi ng" of
a conbi nation of the clained features could be found in
a prior art disclosure (see for instance unpublished
Deci sions T 450/89 - section 3.11, T 677/91 -

section 1.2 and T 511/92 - section 2.2).

Al t hough D7 does not describe explicitly that air and
argon were mxed in the chanber, at the priority date,
it made it clear and unequivocal for the skilled person
that, inside the chanber, the gases woul d be displ aced
due to the novenents of the containers (see page 27,
the | ast paragraph), and that a m xing in the neaning
of Caiml (see section 3) would necessarily result
fromthis activity.

As regards the step of cutting the neck of the poultry,
al t hough according to the present nethods of slaughter
of animals for food, this step is usually the next step
after killing, it may be that, in certain circunstances
(for instance according to sone religious practices),
cutting the neck does not take place after killing.
Therefore, the step of cutting the neck of the poultry
cannot be considered as inplicitly derivable from D7
and can be seen as a difference between the subject-
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matter of Claiml and the killing process using argon
envisaged in D7. O her differences can be seen in that,
according to the clained nethod, the birds are not
transported within any sort of container but in a
specific one i.e. "a crate suitable for the transport
of poultry” and in that a range to bel ow 2% by vol une
of oxygen is required whereas D7 gave no specific

i nstruction thereabout, even inplicitly, because, for
when killing by anoxia, the oxygene concentration needs
not necessarily to be less than 2%

Therefore, the nethod of Caim1l distinguishes over the
di scl osure of D7 and is also new conpared to the other
cited docunents, since none of these docunents

descri bes, in conbination, all the features of Caim1l.

As regards the statenments in Caim21 concerning the
convul sions of the poultry and the bone damage, the
Board considers that they are not technical nethod
steps but just results due to the putting into practice
of the method, such results giving no technica

i nformati on about the nethod itself.

The cl osest state of the art

The Board considers that the nethod of killing the
bi rds by anoxia using argon described in D7 represents
the cl osest state of the art.

In conparison with this closest state of the art, the
method clainmed in Cdaiml differs in that the poultry
are packed and transported in a crate, in that the
oxygene concentration in the killing atnosphere is
mai nt ai ned | ess than 2% by volune and in that the neck
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of the poultry is cut after killing.

Probl ens and sol uti on

When considering said closest state of the art as the
starting point and when taking into account the above-
menti oned differences, the problem nmay be described as
nodi fyi ng the systemenvisaged in D7 into an effective
and reliable industrial method. The Board is satisfied
that Caim1l solves said problem

I nventive step (Article 56 EPQC)

Duri ng the proceedi ngs, the appellant contended in
particular that, at the priority date, D7 did not

di spell the doubt that killing by anoxia could be an

i nhumane nethod. The board cannot agree with this
contention because the study reported in D7 concerned
the recent devel opnents in the slaughter of poultry at
the end of 1986 and clearly presented the nethod of
killing by anoxia as a humane alternative to electrical
stunning or killing (see for instance page 27, the
section headed "Gaseous killing of poultry", second
line). Moreover, a still nore recent study published in
1988 (see D14), investigating whether anoxic killing
was a suitable alternative nethod for use in the
slaughter industry, confirmed in its final discussion
(see D14: page 381, left colum) that "anoxic killing
appears to be a humane procedure".

Regardi ng the other publications cited by the appell ant
(D11 and D18) whi ch expressed sonme doubt concerning
killing by anoxia, it should be pointed out that they
reported the results of studies nmuch ol der (1981 for
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D11 and 1978 for D18) than the recent devel opnents
reported by D7 (1986), that D18 was concerned with the
eut hanasi a of dogs and cats and not with killing food
animals such as poultry and that the Universities
Federation of Aninmal Welfare (UFAW which in 1981 had
still not approved the nethod of killing by hypoxia
(see D11: page 206, 4th paragraph), five years |ater
publ i shed the study of the Institute of ENngineering
Research (see D7) reconmmendi ng anoxia as a humane
method for killing birds. Therefore the Board considers
that, at the priority date, the npbst recent state of
the art woul d not have di ssuaded the skilled person
fromusing a nmethod of killing by hypoxia, but on the
contrary, would have drawn the attention of the skilled
person to hypoxia and nore particularly, to the system
usi ng argon envi saged in D7 (see page 27, second

par agr aph).

Starting fromthe nethod of killing by hypoxia, the
skilled person who wants to devel op the system
envisaged in D7 into an even nore effective and
reliable industrial nethod would in particular nonitor
the concentration of oxygen in the atnosphere and | ower
this concentration as nmuch as possible to insure that
the birds would be killed and woul d not recover after
bei ng rai sed fromthe anoxic atnosphere.

Consequently, to nmaintain an oxygen content near zero
in the killing atnosphere woul d be the expected route
for the skilled person to take. This would not go
beyond his normal capability. No inventive step can
thus be found in the arbitrary choice of the upper
limt of 2% by vol une of oxygen, at |east not as |ong
as the period of exposure of the poultry to the oxygen-
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depl et ed at nosphere is not determ ned.

As far as the step of cutting the neck of poultry is
concerned, the Board considers that it does not involve
an inventive step for the follow ng reasons. The
general object of D7 being "humane sl aughter of aninmals
for food", the skilled person would | ogically consider
the step of killing poultry wth argon as being only
the starting step of a nmuch nore conpl ete processing
for slaughtering birds conprising the subsequent
conventional steps of bleeding, defeathering, chilling
etc...which were conmmon steps not described in the
study because they were not affected by the research.
The indication in D7 that, in the process using argon,
the dead birds are passed to a shackling point after
being raised fromthe gas (see page 27, the penultinmate
par agr aph), woul d suggest to the skilled person that,
in a conplete process, cutting the neck of the poultry
woul d be the next routine step after killing.

Therefore, this nmethod step does not involve an

i nventive step either.

As regards the use of crates as specific containers for
transporting the poultry, such a neans for
transportation was already known in D7 itself, in the
sane technical field and for the sane purpose (see D7:
page 29, end of the 3rd paragraph). Therefore, to use
crates al so does not involve the exercise of any skill
or ability beyond that to be expected of the person
skilled in the art.

For the foregoing reasons, the Board considers that to
i nprove the nmethod of slaughtering poultry disclosed in
D7 in order to arrive at the teaching of Caiml
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follows plainly and logically fromthe cited prior art.
The appeal therefore cannot be all owed.

O der

For these reasons it Is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis C. Andries
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