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Summary of Facts and Submn ssions

The appel | ant (opponent) | odged an appeal against the
deci sion of the opposition division rejecting the
opposition against patent No. 0 298 604.

OQpposition was filed against the patent as a whol e
based on Article 100(a) EPC (lack of novelty and
I nventive step).

1. Oral Proceedings were held before the Board of Appea
on 20 March 2001.

(i) The appellant requested that the decision under
appeal be set aside and that the patent be
revoked.

(ii) The respondent (patentee) requested as a main
request that the appeal be dism ssed, or as first
and second auxiliary requests, that the decision
under appeal be set aside and the patent be
mai ntai ned in anmended formon the basis of sets of

clainms filed on 28 October 1998.

L1l The foll owi ng docunents have been referred to in the
appeal procedure:

D1: DE-C2 313 332
D2: DE-C-1 467 468

D3: Bauner, "Perlglanz und Perl gl anzpi gnente",
Sonderdruck aus "farbe + |ack" 79. Jahrgang (1973)

D4: Rieger, "The Phenonena of Iridescence and its
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Application", Soap/Cosnetics/Chem ca
Specialities, June 1980, pages 54,58, 70,72

D5: "lriodinR fiar Polyethylen (PE) und Pol ypropyl en
(PP)", Firnmenschrift der Fa. E. Merck, Septenber
1983

D6: "Perlglanzpignente fir Kosneti ka" Sonderdruck aus

SCFW Heft 20/85, page 643 to 645, Heft 2/ 86,
pages 45 to 48

D7: "lriodinR fir Polystyrol (PS)", Firnmenschrift der
Fa. E. Merck, July 1981

The clains of the patent as granted include two
I ndependent cl ains reading as foll ows:

"1l. An article exhibiting a nulticolor effect
conprising a transparent body, an interference pignent
and an absorption colorant in which said absorption
colorant is of a color which is different fromthe
reflection color of the interference pignent or the
conpl enent thereof."

"11. A process of preparing an article exhibiting a
mul ticolor effect which conprises incorporating an

i nterference pignent and an absorption colorant in
whi ch the absorption colorant is of a color which is
different fromthe reflection color of the interference
pi gment or the conplenent thereof into a transparent
substrate."

The appel |l ant argued essentially as foll ows:

Docunent D4 discloses in the passage at page 58, from
line 56 in the centre colum to line 17 in the right
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hand col unmm, the addition of an absorption col our

pi gnent having a different colour fromthe reflection
colour and at lines 37 to 41 of the centre colum a
plastic filmin which a conplenentary col our can be
seen by "l ooking through the filni.

Docunent D7 di scloses at pages 4 and 5 a nunber of

i nterference pignents avail abl e under the trademark
Iriodink at page 2 refers to the use of an absorption
colorant in conjunction with an interference pignent,
and at page 6 teaches the use of Iriodin®R pignent in
pol ystyrene articles.

Caiml thus | acks novelty in view of docunents D4 and
D7. In the witten procedure, it was also all eged that
the di scl osure of docunent D1 anticipates the subject-
matter of claiml.

As regards inventive step, the closest prior art is
represented by docunment D4. This docunent discloses the
conbi nation of an interference pignent and an
absorption colorant in which the absorption colorant is
of a colour which is different fromthe reflection

col our of the interference pignent or the conpl enent

t hereof. The object of the invention is to obtain a

mul ticolour effect in a transparent body. In order to
achi eve this, docunent D7 proposes using the pignent in
a transparent body fornmed of polystyrene.

Docunent D1 refers at columm 8 to "Masterbatches" and
in colum 13 to buttons and pol yester sheets, thus
I mpl yi ng the presence of a transparent plastics body.

The pignments of the prior art are always utilised in a
transparent nedium whether liquid or solid.
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Therefore, the subject-matter of claim 1l does not
I nvol ve an inventive step.

The respondent argued essentially as foll ows:

Caiml requires the presence of a transparent body,
not a |iquid nmedium Docunent D4 does not disclose such
a body, but rather the use of a black or white
background. The reference to a plastic filmis not a
reference to a conpleted article. Docunent D7 is
concerned with nacreous lustre pignents and does not
suggest a transparent body. There is also no hint of
the use of an absorption colorant in which the
absorption colorant is of a colour which is different
fromthe reflection colour of the interference pignent
or the conpl ement thereof.

The subject-matter of claim1l1l is thus new.

The present invention relates to a novel article having
a new technical effect, that is, the formation of a
third colour. This is not suggested anywhere in the
prior art.

Docunments D1 and D4 both di sclose the conbi nati on of an
i nterference pignent and an absorption col orant as
specified in claiml1, but do not suggest the use of
such a conmbination in a transparent body. Docunents D5
and D7 do not suggest the use of an absorption col orant
i n which the absorption colorant is of a col our which
is different fromthe reflection colour of the

i nterference pignent or the conpl enent thereof.
Docunents D3 and D4 suggest that the best effects are
obtai ned wth a dark background.
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Therefore, the subject-matter of claim1l involves an
I nventive step

Reasons for the Deci sion

0767.D

Mai n Request

Novel ty

Docunment D4 commences with a di scussion of the
phenonenon of iridescence and continues with a

di scussion of interference effects created by |ight
being reflected fromand transmtted through a thin
film Fromline 42 of the |eft hand col um of page 58
to line 45 of the centre colum of page 58, reference
is made to iridescent pignents being capabl e of
producing two colours in a simlar manner to thin
films, the first occurring through reflection and the
second t hrough transm ssion. The discussion then
continues to consider the results of applying such

pi gnents to black and white backgrounds. The first
reference to using an absorbent pignent in addition to
the interference pignment occurs at |line 56 of the
centre colum of page 58, and discusses the effects of
usi ng pignents having either the sane or a different
colour fromthe reflection col our.

Docunent D4 does not, however, contain a disclosure of
an article having all of the followng three features
i n conbi nati on

(a) a transparent body

(b) an interference pignent and
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(c) an absorption colorant of a color which is
different fromthe reflection color of the
i nterference pignent or the conpl enent thereof.

The plastic filmdiscussed at lines 37 to 45 of the
centre colum of page 58, which produces a "two-col or
pl ay" does not include an absorption col orant, so that
feature (c) is absent. The passage fromline 56 of the
centre colum to line 18 of the right hand col um of
page 58 is concerned solely with the effects resulting
fromthe presence of a black or white background, so
that feature (a) is absent.

Docunent D7 is concerned with iridescent pignments and
refers at page 2 to the presence of an absorption

pi gment being applied as a coating on platelets.

Pages 4 and 5 list the interference col ours which are
avai | abl e and page 6 suggests that the pignments can be
m xed with polystyrene and injection noul ded produce
articles having iridescent effects. There is, however,
no di sclosure of the use of a conbination pignent
conprising an interference pignent and an absorption
colorant as specified in claim1 in a transparent body.

Docunent D1 di scl oses conbi nati on pignents conpri si ng
an interference pignent and an absorption colorant in
the formof Prussian blue. Exanples of interference
colours include violet (Exanple 7) and red or green
(colum 7, lines 28 to 32). In these cases, the
absorption colorant is thus of a colour (blue) which is
different fromthe reflection colour of the

i nterference pignent or the conplenent thereof. Such

pi gnents are disclosed as being for use in cosnetics in
the form of powders, creans, enulsions and fat-based
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i psticks or pencils. There is, however, no disclosure
of the use of these conbination pignents in a
transparent body.

The only possibly transparent solid bodies disclosed in
docunent D1 are the buttons of Exanple E and the

pl atel ets of Exanple F. However, Exanple E uses the

pi gnment of Exanple 9, and Exanple F uses the pignent of
Exanple 5, in both of which a blue interference pignent
and a bl ue absorption colorant are used in order to
intensify the blue colouring of the article. The
absorption colorant is thus not of a colour which is
different fromthe reflection colour of the

i nterference pignent or the conpl enent thereof.

Therefore, the subject-matter of claim1l is novel.

I nventive step

The cl osest prior art is represented by docunent D4.
Thi s docunent di scloses a conbi nation pi gnent
conprising an interference pignent and an absorption
colorant in which said absorption colorant is of a
colour which is different fromthe reflection col our of
the interference pignent or the conpl enent thereof
(page 58, right hand colum, lines 11 to 17).

The object of the invention is to provide an
article possessing nore interesting optical effects.

According to the invention, this is achieved by the use
of a conbination pignent, as defined in paragraph 2.1
above, in an article conprising a transparent body. By
virtue of the use of a transparent body, not only can
the col our of the absorption colorant and the
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reflection colour of the interference pignment be seen,
but al so the transm ssion col our of the interference
pi gnent. Since the absorption colorant is of a col our
which is different fromthe reflection colour of the
interference pignent or the conplenent thereof, it is
possible to observe three distinct colours as the
article is noved relative to the observer

Such a "three colour play"” is nowhere nentioned in the
prior art. There is thus no incentive for the person
skilled in the art to nmake the conbi nati on as specified
in claiml, using a conbination pignent as specified in
claim1 in an article conprising a transparent body.

Whi | st docunent D7 refers to the use of interference
pignments in a transparent body fornmed of polystyrene,
there is no suggestion that the conbination of the
three features set out at paragraph 1.1 above w |
result in an article possessing nore interesting
optical effects.

It is accepted that the known interference pignents are
generally used in transparent nedia. Such nedia do not,
however, constitute a body and are intended to be used
as, for exanple, cosnetics to be applied to the skin as
di scl osed in docunent D1 or, as discussed in docunent
D4, to be applied as a coating onto a black or white
backgr ound.

The prior art thus does not suggest to the person
skilled in the art that conbination pignments should be
used in a transparent body, thus enabling three

di stinct colours to be seen. The subject-matter of
claim1l thus involves an inventive step.
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The term "transparent substrate” as used in claim1l is
construed as being equivalent to the term "transparent
body" as used in claiml1, so that claim1ll relates to a
process of preparing an article as clainmed in claim1,
and the subject-matter of claim1ll simlarly involves
an i nventive step.

Clains 2 to 10 and 12 to 19 are directly or indirectly
appendant to either claim1l or claim1ll and relate to
preferred features of the article or process
respectively. The subject-matter of the dependent
clainms thus al so involves an inventive step.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Dai nese A. Burkhart
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