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Summary of Facts and Submissions

2488.D

Thi s appeal is against the decision of the exam ning
di vision to refuse European patent application

No. 91 307 131.2 on the ground that the subject-matter
of independent claim5 | acked an inventive step
(Articles 52(1) and 56 EPC). Inter alia the follow ng
docunents were cited in the decision

Dl1: US-A-4 697 281

D4: EP-A-0 344 539

In the notice of appeal the appellant (applicant)
requested that the decision under appeal be set aside
and a patent granted; with the subsequently filed
statenent of grounds of appeal the appellant filed a
revi sed set of cl ains.

On 7 July 1998 the appellant was sumoned to oral
proceedi ngs before the Board. The sumns was
acconpani ed by a comunication fromthe rapporteur

di scussing the issue of inventive step. The oral
proceedi ngs took place on 29 Septenber 1998 in the
absence of the appellant, who had infornmed the Board on
the previous day that he woul d not be attending.

The appel | ant had requested that a patent be granted on
the basis of the foll ow ng docunents:

Claims: Claim1 as filed on 17 August 1988,
Clains 2 to 5 as filed on 14 March 1998



Lo T 0295/ 98

Description: page la as filed on 27 June 1997;
pages 1 and 2 as filed on 21 July 1995;
page 8 as filed on 17 August 1998; and
pages 3 to 7 as originally filed

Drawings Figures 1 to 5 as originally filed

Claim1, an independent claimdirected to a nobile data
t el ephone, reads as foll ows:

"A nobile data tel ephone for transmtting and
recei ving voi ce and data signals over communication
channel s using an air interface, including

a radio transceiver (101, 103) including an audi o
processor (108) for processing voice and data signals,
a nessage processor (106) for processing system nessage
signals, and first control neans (111) connected to
sai d audi o and nessage processors, the first control
means i ncludi ng channel condition nonitoring nmeans for
detecti on of communi cati on channel conditions;

a data nodem (102) connected to the transceiver
and having a data port (120); and

CHARACTERI ZED BY:

the first control neans being coupled to neasure
recei ved radi o signal strength (RSSI);

a data protocol processor (118), second control
means (117) connected to the data protocol processor
and the data port (120) connected to supply data, via
t he second control neans, to the audi o processor during
good conmuni cati on channel conditions;

means for coupling the first control neans and the
second control neans so that the transceiver and the
data nodem are |linked to achieve control of data
t her ebet ween; and

means for coupling the channel condition
noni toring neans to the second control neans;
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t he second control neans being responsive to the
channel condition nonitoring neans for determ ning an
adverse comuni cation channel condition and responding
by interrupting direct data flow fromthe second
control neans to the audi o processor and, instead,

controlling data flow to fl ow between the data
port and the data protocol processor, the data protocol
processor including signal coding neans and
i nterleaving nmeans for addi ng data protective coding
and transm ssion integrity to the data, and, after such
addition, via the second control neans to the audio
processor. "

Claim4, an independent claimdirected to a wirel ess
data transm ssion system reads as foll ows:

"Awreless data transm ssion systemfor operation
wi th nobil e radiotel ephones in a transm ssion
envi ronment subject to frequently occurring fading
conditions including signal |evel attenuations and
nobi | e novenent-rel ated signal degradations, including

a transceiver apparatus (101) including a voice
and data processor (108), a transceiver controller
(111) for controlling throughput of the voice and data
processing unit, and channel condition nonitoring neans
for detecting substandard channel conditions;

dat a nodem apparatus (102) including a data
i nput/out put port (120);

and CHARACTERI ZED BY:

t he channel condition nonitoring nmeans being
connected to neasure received radi o signal strength
(RSSI) ;

a data processing circuit including a
nodul at or/ denodul ator (117), and a data nodem
controller (117) for constructing franes of data

2488.D
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signals for transm ssion, and a data protocol processor
(118) connected to the controller; and

t he data nodem control |l er being responsive to the
channel condition nonitoring neans for coupling the
data input/output port to the voice and data processor
via a direct connection between the data nodem
controller and the voice and data processor during
acceptabl e signal conditions, or for coupling the data
i nput/output port to the voice and data processor via
t he data protocol processor for encoding the signal to
enhance its accuracy during adverse signal conditions,
and fromthence via the data nodemcontroller to the
voi ce and data processor."

Reasons for the Decision

1. Background to the invention

1.1 A problemarises in the well-known cellular tel ephone
systemwhen it is desired to transmt data. Because of
i nterruptions caused by systemsignalling events or by
novenent of the nobile unit an unacceptably high data
error rate can occur. The present application is
concerned with the provision of robust data transfer
for nobile units.

2. Inventive step

2.1 Al t hough the application was rejected on the basis of a
conmbi nation of DI and D4, the Board takes the view that
t he skilled person would have no good reason to read
t hese two docunents together. Both are concerned with
t he problem of error reduction during data transfer in
the nobile environnent; apart fromthe fact that
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neither refers to the other, the skilled person woul d
have no good reason to nake a conbi nati on of features
taken from one docunent with features taken fromthe
ot her.

Since claim4 is apparently the claimof broadest scope
t he Board has considered it first.

In the Board's view the single nost rel evant docunent
is D4. This docunent discloses, using the term nol ogy
of claim4, a wireless data transm ssion system for
operation with nobil e radiotel ephones in a transm ssion
envi ronment subject to frequently occurring fading
conditions including signal |evel attenuations and
nobi | e novenent-rel ated signal degradations, see D4 at
page 2, lines 10 to 54 and page 9, lines 18 to 24. D4
relates to a standard cellul ar phone system see

page 3, lines 49 to 56 and page 4, lines 2 to 40, in
whi ch both the nobile unit and base station
conventional ly conprise a transceiver, "base radio

equi prent” 132 in Figure 1B of D4, having an audi o or
voi ce processor for processing voice and data signals,
a nessage processor for processing system nessage
signals and a transceiver controller. The use of the D4
system for data conmunication is apparent fromthe
passage at page 2, lines 49 to 52. Al though not
explicitly disclosed in D4 the skilled person woul d
understand from his conmon general know edge that data
transm ssion to/froma nobile transceiver requires
certain features in both the nobile and base stations:
a data nodem connected to the system by way of a port
and a neans for controlling data flow to/fromthe nodem
(i.e. a nodemcontroller). The D4 system al so provides
channel condition nonitoring neans in the form of
interference detection circuit 135.

2488.D
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From Figure 1C of D4 and the description at page 4,
lines 33 to 46, and page 7, lines 54 to 58, it can be
seen that interference detection circuit 135 is coupled
to measure signal strength, i.e. to provide an RSSI
signal. A mcroconputer 138, operating in accordance
with the flow chart shown in Figures 4a and b, is
connected between the transceiver and the data source
and processes the data in accordance with a selected
error correcting protocol, (i.e. constructing frames of
data signals for transm ssion). The channel condition
monitoring circuit 135 is coupled to the m croconputer
138 by way of an A/D converter 134 and an interface 136
so that data flowto or fromthe transceiver is
controlled by the mcroconputer in response to

conmuni cati on channel conditions. It can be seen from
Figure 4b that in the event of an output fromthe
circuit 135 suggesting the |ikelihood of data errors
the m croconputer reduces the data rate ("I ower
effective bit rate"” 470). If the output of unit 135 is
satisfactory it attenpts to inprove the data rate
(branch 475 and process 495) based on conventi onal
consi derations, see page 10 lines 7 to 15. In
accordance with page 10, lines 16 to 21 of D4 the
changes to the effective bit rate on the one hand
involve a direct change in bit rate and on the other
hand i nvol ve changi ng the anmpbunt of error correction
coding in the signal. It is thus apparent that the

m croconputer 138 of D4 serves the functions of a data
nodem control l er and data protocol processor as
specified in claim4 of the application.

The subject-matter of claim4 is arguably distinguished
fromthe teaching of D4 by two features:

2488.D
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(a) The claimspecifies that the data nodem controller
couples the port to the voice and data processor
"via a direct connection" during acceptabl e signal
conditions and "via the data protocol processor"”
during adverse signal conditions.

(b) The channel condition nonitoring circuit and the
features of the characterising part are by
inplication in the nobile unit rather than in the
base station.

Dealing first with the latter point, there is no clear
teaching in claim4 which limts the claimto a nobile
unit; any such limtation can only be derived by
reading the claimin the |light of the description. Even
if for the sake of argunent such a limtation is
inmported into the claim in the Board' s view no
inventive step is involved in providing the channel
condition nonitoring circuit in the nobile unit. D4

i ndeed notes at page 4, lines 19 and 20 that the bl ock
di agram of Figure 1B can represent both the base site
equi pnrent and the nobile unit; the foll ow ng passage at
lines 23 to 25 indicates that alternatively the nobile
unit can determne the |evel of error correction
provided. G ven that the transceiver and interfacing
circuitry are largely common to both the nobile and
base station units, no invention would appear to be

i nvol ved in choosing one unit rather than the other as
t he source of control in response to signal conditions.

As for the fornmer point, in the statenent of grounds of
appeal and the subm ssion subsequent to the invitation
to oral proceedings the appellant has argued that the

claimed invention teaches "coupling” and "interruption”
actions in that in the event of good channel conditions

2488.D
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there is a direct connection between the data port and
t he voi ce and data processor, but when the conditions
deteriorate the direct path is interrupted and the data
protocol processor inserted to provide error correcting
coding. In D4 on the other hand data flow is constant
by way of the nobdem and the coding is nerely altered in
accordance with signal strength. The Board sees no
merit in this argunent. Even in the application at

page 3 lines 31 to 34 it is stated that "the data
protocol processor ... may be inplenented either in a
hardware formor in a software node or in a conbination
of these two forns". This suggests that the data
protocol processor may in practice constitute a
different data path within the controller if error
correction is required, rather than a separate device
the use of which requires an explicit "interruption” of
data flow and a separate "coupling". D4 noreover
explicitly envisages the situati on where no error
correction is initially required but is subsequently
swtched in as a result of signal degradation, see

page 10, lines 16 to 21. Mreover, D4 discloses the
software routi nes necessary to inplenent the data
controller. It is thus apparent that no technical

di stinction can be made between the D4 system and that
of the application.

The subject-matter of claim4 accordingly |acks an
i nventive step.

Turning now to claim1, this claimis explicitly
directed to a nobile data tel ephone, i.e. the nobile
unit, but otherw se includes substantially the sane
features as claim4. The above analysis of claim4
applies, mutatis mutandis, to claim1l. The subject-
matter of claim1l accordingly also | acks an inventive
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st ep.

2.10 There being no other requests, it follows that the
appeal nust be dism ssed.

Order

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Ki ehl P. K J. van den Berg
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