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Summary of Facts and Subm ssi ons

The respondent is proprietor of European patent
No. O 503 609 (application No. 92 104 222.2).

1. The patent was opposed by the appell ant (opponent) on
the ground of | ack of patentability.

The follow ng state of the art was inter alia cited:

D1: EP-A-0 296 918

D2: US-A-4 315 348

D6: GB-A-1 064 048

L1l By its decision posted on 27 January 1998 the
Qpposition Division rejected the opposition.

| V. On 23 March 1998 the appell ant (opponent) | odged an
appeal against this decision, wth the appeal fee being

paid at the sane tine.

The statenment of grounds of appeal was filed on 26 May
1998.

V. Oral proceedings before the Board of Appeal were held
on 29 July 1999.

The appel |l ant requested that the decision under appea
be set aside and the European patent be revoked in its
entirety.

The respondent (patent proprietor) requested that the
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appeal be dism ssed and the patent be naintai ned as
granted or in the alternative on the basis of claiml
submtted with letter of 23 Novenber 1998.

Caim1l as granted reads as foll ows:

"1. A clamp structure, conprising clanping band neans
(11 ) being provided with an at | east approxinmately
centrally disposed cut (14) extending over a part of
the circunference of the clanping band neans, and at

| east one pair of fold neans | ocated on opposite sides
of the cut (14) and being angularly spaced a di stance
fromone another in the circunferential direction in
such a manner that a respective fold neans on one side
of the cut is covered by a flat band portion on the

ot her side of the cut, with each fold neans having a
width in a direction transverse to the circunferenti al
di rection of the clanping band neans (11) correspondi ng
substantially to the width of the part of the clanping
band neans | ocated on the correspondi ng side of the cut
(14), characterized in that said fold neans are

pl astically deformabl e ear-I|ike nmeans having two
generally outwardly extending |eg portions

i nterconnected by a generally |ongitudinally extending
bridgi ng portion disposed angularly to the |eg
portions, the at |east one pair of plastically

def ormabl e ear-1i ke neans (15a, 15b) being operable to
tighten the clanp structure about an object to be
fastened upon contraction of the ear-1|ike nmeans by

pl astic deformation thereof."

Claiml of the auxiliary request reads as foll ows:

"1l. A clanp structure, conprising clanping band neans
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(11) being provided with an at | east approxi mately
centrally disposed cut (14) extending over a part of
the circunference of the clanping band neans, and at

| east one pair of fold neans | ocated on opposite sides
of the cut (14) and being angularly spaced a distance
fromone another in the circunferential direction in
such a manner that a respective fold neans on one side
of the cut is covered by a flat band portion on the

ot her side of the cut, with each fold neans having a
width in a direction transverse to the circunferenti al
direction of the clanping band neans (11) correspondi ng
substantially to the width of the part of the cl anping
band neans | ocated on the correspondi ng side of the cut
(14), characterized in that said fold neans are

pl astically deformable ear-1ike neans having two
generally outwardly extending | eg portions

i nterconnected by a generally longitudinally extending
bri dgi ng portion disposed angularly to the |leg
portions, the at | east one pair of plastically

def ormabl e ear-1i ke neans (15a, 15b) being spaced at
such a circunferential distance as to be operable to
tighten the clanp structure about an object to be
fastened upon plastic deformation thereof by

si mul t aneous contraction of the ear-I|ike neans."

The appel |l ant argued essentially that it would be
obvious for a skilled person to conbine the teaching of
docunent D1 particularly with that of docunent D2 to
arrive at the subject-matter of granted claim 1.

Claim1 of the auxiliary request further requires that
the plastically deformable "Ceti ker" ears be so

angul arly spaced that they can be contracted

si mul taneously. Such an angul ar space is not determ ned
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and the statenent that the ears should be contracted at
the sane tine relates to the particul ar operation of
the clainmed clanp and not to a further structura
feature thereof. This adds nothing to the definition of
the clainmed clanp and thus alternative claim1l |ikew se
| acks an inventive step in its subject-matter

VIIl. The respondent (proprietor of the patent) contested
this view and subnmitted that there is no suggestion
what soever to replace the elastic undul ati ons of
docunent D1 by the plastically defornable "Cetiker"
ears of docunent D2. The function of these undul ations
is to supply a reserve of elasticity to conpensate for
changes in the dianeter of the plastic hose to be
fastened. Tightening of the clanp disclosed in
docunent D1 is acconplished by neans of a hook and
anchoring arrangenent, the undul ati ons thus having no
tightening function. By contrast the clanp of
docunment D2 is tightened by contracting one or nore
plastically deformable "Qetiker" ears. There is no
reason for the skilled person to add to the clanp of
docunent D1 which is al ready equi pped with tightening
means in the formof a hook and anchoring arrangenent,
plastically deformable tightening ears of the kind
di scl osed in docunent D2.

The el astic undul ati ons of docunent D1 and the
plastically deformable "Qeti ker" ears of docunent D2
not only differ in structure and function but require
netals exhibiting significantly different properties,
I.e. spring steel in one case or e.g. ordinary

gal vani zed steel in the other case.

Finally the inventive concept is not only based on the

2211.D N
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I dea that an overlap or insert is not indispensable to
el imnate the gap underneath a plastically deformable
ear but also resides in the recognition that tightening
shoul d be carried out, as clained in the alternative
claim1l1, by the sinultaneous contraction of the
"Cetiker" ears so as to avoid distortions in the

cl anmpi ng band. In docunent D6 two tightening ears are

| ocated dianetrically opposite to each other and thus
cannot be contracted at the sane tinme wth one and the
sanme tool .

Reasons for the Deci sion

2211.D

The appeal is adm ssible.

Novel ty

The Board is satisfied that the subject-matter of
claim1l as granted and of alternative claim1l1l is novel
over the opposed prior art docunents.

Since this has never been disputed during the
opposition and appeal proceedings, there is no need for
further detailed substantiation of this matter.

I nventive step (main request)

The patent in suit relates to a clanp structure with a
cl anmpi ng band provided with a plastically deformble so
called "Cetiker" ear to be contracted to tighten the

cl anp about the hose to be fastened (colum 1, lines 9
to 14 and colum 3 lines 17 to 19 of the European
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patent). A clanp provided with such a plastically
deformable ear is inter alia disclosed in docunent D2.

In order to bridge the gap which renai ns underneath the
pl astically deformable ear when the latter is
contracted and thus to elimnate any discontinuities in
the circunferential direction which result from such
gap, insert nenbers or insert rings have been used.
According to the patent in suit (colum 1, lines 22 to
35) these insert nenbers entailed the di sadvant age of

i ncreased costs in manufacture and assenbly and
additionally exhibited steps in the areas of overlap
with the clanping band. It is said that these steps
were of |esser significance with the relatively soft
hose materials nmade from rubber or rubber |ike
materials as used heretofore. However with the advent

of plastic, relatively thin hose nmaterials having a
hi gh degree of hardness, even slight steps with the use
of relatively thin band material for the insert rings
or insert nenbers could represent a source of | eakage.

Therefore the technical problemto be solved by the
claimed invention is to provide "a clanp structure
provided with plastically deformble so-called

"Ceti ker" ears which avoids the af orenentioned
shortcom ngs and drawbacks in a sinple manner w t hout
any significant additional costs in manufacture and
which can be installed in a sinple and efficient
manner"” (see colum 3, second paragraph of the patent
in suit).

This problemis in essence solved according to the
i nvention by providing the clanp structure with a
centrally | ocated cut extending over a part of the
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circunference thereof and with at | east one pair of
plastically deformable "Qeti ker" ears | ocated on
opposite sides of a longitudinal cut which are

angul arly spaced a distance fromone another in the
circunferential direction in such a manner that a
respective ear on one side is covered by a flat band on
the other side of the cut (see claim1l and colum 3,
lines 30 to 37).

This solution is said to allow easy installation of a
clanp structure nade fromtubular stock w thout the
need of any insert nenbers to bridge the gap underneath
the plastically deformable ear and permt excellent

hol ding ability of the clanp over its entire

ci rcunference devoid of any gaps, discontinuities or
steps along the internal clanping surface (colum 3,
lines 38 to 44).

Docunent D1 di scloses a clanp structure constituted by
a netal band wound on itself, conprising outwardly

ext endi ng undul ati ons. The purpose of these undul ati ons
is to inpart sone elastic conpensating capabilities to
the clanp structure.

However it is said that the provision of undul ations
having a wdth corresponding to that of the band was
not deened entirely satisfactory particularly if it is
not possible to insert between the undul ation and the
flexible hose to be clanped a strip of netal ensuring
the continuity of the tightening force over the whole
peri phery of the hose (colum 1, lines 50 to 55). Thus
docunent D1 al so addresses the problem of assuring a
gap-free transition of the band, within the area of an
undul ation, w thout needing a separate insert nenber.
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This problemis solved in docunent D1 wi thout the
necessity of positioning a strip of netal between the
undul ati ons and the hose to be fastened, by providing
the clanping band with a | ongitudinal cut and | ocating
a pair of undul ations on opposite sides of the cut, the
undul ations being angul arly spaced at a distance in
such a manner that a respective undul ati on on one side
Is covered by a band portion on the other side.

Havi ng regard to the correspondence of the problens to
be solved, it is considered to be obvious for the
skill ed person to make use of the above idea for
solving it, i.e. to conbine the teaching of the cl osest
prior art docunent D2, that is using a clanping band
with plastically deformable "Cetiker" ears, with that
of docunent D1 and thus to arrive at the subject-nmatter
clainmed in claim1.
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It is true that the purpose of the elastic undul ation
di scl osed in docunent D1 differs fromthat of a
plastically deformable "Qeti ker" ear; however both of
thementail the sane di sadvantage of formng a gap or
di scontinuity in the inner surface of the clanping
band. As already stated, the object to be achi eved by
the invention is a continuous internal clanping surface
devoi d of any gaps or discontinuities notw thstanding
the presence of plastically deformable "Cetiker" ears.
The skilled person wanting to solve such a problem
woul d be |l ed by the teaching of docunent D1 to provide
the clanping band with a | ongitudinal cut defining two
band sections and to position a plastically deformable
ear on each band section, each ear of one band section
being offset circunferentially with respect to each ear
of the other band section, because this arrangenent is
said to solve a problemwhich is very simlar to that
solved in the patent in suit, that is to insure the
continuity of the tightening effect over the whole

peri phery of the hose (see e.g. columm 1 lines 53 to 55
of docunment D1).

It is accepted that the band netal used in docunent D1
m ght be different fromthat used in docunent D2.
However this is of no rel evance since the problemto be
solved is to provide a clanp structure of the kind

di scl osed in docunment D2 conprising plastically

def ormabl e ears, and thus nmade of a netal appropriate
for these ears, said clanp structure being devoid of
any gap or discontinuity underneath the ears.

Accordingly the Board concludes that the subject-matter
of claim1l | acks an inventive step as required by
Article 56 EPC
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Therefore claim1l is not allowable and thus the nmain
request nust fail.

I nventive step (auxiliary request)

Alternative claiml1l further requires that the
plastically deformable "Qetiker" ears be so angularly
spaced that they can be contracted sinultaneously. This
angul ar space is indefinite, since it depends on the
pair of tools used for contracting at the sane tine the
plastically deformable "Qetiker" ears, these tools
being not defined in claiml1l. Therefore there is no
restriction in alternative claim1l in respect of the
angul ar space between two "Ceti ker" ears. Since
alternative claim1l does not specify any technica
feature beyond those already conprised in claim1l as
granted, alternative claiml is |likew se deened to | ack
an inventive step in its subject-matter for the sane
reasons as stated in points 3 hereinabove.

As to the respondent’'s subm ssion that the inventive
concept lies inter alia in the recognition that in the
cl ai med arrangenent the respective pair of plastically
def ormabl e ears shoul d be contracted at the sane tine,
it 1s observed that none of the cited docunents
denonstrates the existence of a technical prejudice for
the skilled person against contracting two tightening
ears of a clanp at the sane tine.

On the contrary, the clanp structure disclosed in
docunent D6 conprises two tightening ears | ocated

di anetrically opposite to each other. It is said
(colum 2 lines 30 to 32) that the contraction of the
clanp "is brought by pinching the ears (3c) and (3d)
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such as by a pair of pincers as indicated in Figure 5".
The skilled reader would easily realise that such a
pair of pincers are required for contracting the ears
at the sane tine so as to avoid any distortions in the
cl anpi ng band.

The respondent is of course correct when stating that

I n such a case the sinultaneous contraction is not nade
with one and the sane tool. However alternative claiml
does not contain any such limtation which would be in
any case inadequate for defining the clainmed clanp in
terms of structure or function.

4.3 For these reasons the auxiliary request nust also fail.

O der

For these reasons it iIs decided that:

1. The deci si on under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
M Maslin F. Gunbel
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