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Summary of Facts and Submn ssions

1281.D

This appeal is fromthe Opposition's D vision decision
revoki ng European patent No. 0 352 135.

Caiml of the patent as granted was identical to
Caim1l of the main request before the Opposition
Division. Claim1l read:

"1l. A process for the preparation of a granul ar

det ergent conposition or conponent having a bul k
density of at |east 650 g/litre, which process includes
the step of neutralising a liquid acid precursor of an
anionic surfactant with a solid water-sol uble al kaline
inorganic material, the process being characterised by
t he steps of:

(1) fluidising a particulate solid water-sol uble
al kaline inorganic material in an anmount in
excess of that required for neutralisation,
optionally in adm xture with one or nore other
particul ate solids, in a high-speed
m xer/ granul ator having both a stirring action
and a cutting action;

(1) gradual | y adding the acid precursor to the high-
speed m xer/granul ator while nmaintaining a
tenperature not higher than 55°C, whereby
neutralisation of the acid precursor by the
wat er - sol ubl e al kal i ne i norganic material occurs
while the mxture remains in particulate form

(1ii) granul ating the mxture in the high-speed
m xer/granulator, in the presence of a liquid
bi nder, whereby a granul ar detergent conposition
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or conponent having a bul k density of at |east
650 g/litre is formed."

Three oppositions were filed, all based on | ack of

i nventive step (Articles 100(a), 56 EPC), the
opposition of respondent Il1 (opponent 03) being
additionally based on | ack of novelty (Articles 100(a),
54 EPC). The notices of opposition cited, inter alia,
the foll owi ng docunents:

(1B) GB-A-1 369 269;

(2) A S. Davidsohn, B. MI|w dsky "Synthetic
detergents", Longman Scientific & Technical,
7th edition.

(6) A. Davidsohn, "Spray drying and dry
neutralizsation of powdered detergents”, Journa
Anerican G| Chem sts' Society, January 1978,
vol ume 55, 134 to 40;

(15) G Jakobi, A. Lohr, "Detergents and textile
Washi ng, Principles and Practice", VCH Wil heim
1987.

The proprietors filed eight sets of clains as a main
request and seven auxiliary requests. In its decision
the Qpposition Division held that the subject-matter of
Claim1 of the main request |acked novelty over
docunent (1B) and that the subject-matter of the
auxiliary requests | acked an inventive step, in
particular in view of docunments (2),(6) and (15).

The patent proprietors (appellants) filed an appea
agai nst this decision.
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As a reaction to objections raised by the appellants
(letter of 8 June 1998, page 3, paragraphs 1 to 4)

agai nst conparative data filed by respondent 111,
respondent Il submtted test protocols with its

| etters dated 22 Decenber 1998 and 10 Decenber 1999 in
order to prove that the conpositions of the exanples of
docunent (1B) had a bul k density higher than 650 g/I.

Wth their letter dated 13 February 2002, the
appel l ants replaced the requests then on file by a new
mai N request and seven auxiliary requests (which are
only reproduced below to the extent necessary for the
pur poses of this decision):

Mai n request

Caiml differed fromCaim1l as granted in that in
step (iii) the passage " a liquid binder, wherein" was
replaced by "a |iquid binder present in an anount
from3 to 8 wt% of the conposition whereby".

Caim8 differed fromCaim1l as granted in that, the
passage "conprising either from5 to 35 wt % of non-soap
detergent active material consisting at |east partially
of anionic surfactant together with from15 to 45 wt %
(anhydrous basis) of crystalline or anorphous al kal
nmetal alumnosilicate, or from1l2 to 70 t% of non-soap
detergent active material consisting at |east partially
of anionic surfactant together with 20 to 50 wt % of
sodiumtri pol yphosphate, and" was inserted between

"A process for the preparation of a granul ar detergent
conposition or conmponent” and "having a bul k density".

First auxiliary request
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The set of Clains of the first auxiliary request
differed fromthe set of clains of the main request in
that the passage "or from1l2 to 70 wt % of non-soap
detergent active material consisting at |east partially
of nonionic surfactant together with 20 to 50 w % of
sodiumtri pol yphosphate,” was deleted in claim8 of the
first auxiliary request.

Second auxiliary request

The set of clainms of the second auxiliary request
differed fromthe set of clains of the first auxiliary
request in that claim8 read as foll ows:

"8. A process as clained in any preceding claim
characterised in that the solids present in step (i)
conpri se sodi um carbonate in adm xture with one or nore
detergency builders selected fromcrystalline and

anor phous netal alum nosilicates, alkali netal
phosphate, and m xtures thereof."

Third auxiliary request

Claim1 of the third auxiliary request was identical to
Claim8 of the main request.

Fourth auxiliary request

Caim1 of the fourth auxiliary request differed from
Caiml of the main request in that the passage
"conprising from5 to 35 wt % of non-soap detergent
active material consisting at least partially of

ani oni c surfactant together with from15 to 45 wt%
(anhydrous basis) of crystalline or anorphous al kal
metal alum nosilicate, and" was inserted between
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"A process for the preparation of a granul ar detergent
conposition or conponent” and "having a bul k density".

Fifth auxiliary request

Caiml of the fifth auxiliary request differed from
Caiml of the fourth auxiliary request in that "5" was
repl aced by "10".

Si xth auxiliary request

Caim1l of the sixth auxiliary request differed from
Caim1 of the main request in that

- t he passage "containing (a) from5 to 35 wt % of
non- soap detergent-active nmaterial consisting at
| east partially of anionic surfactant, (b) from 15
to 45 wt % (anhydrous basis) of crystalline or
anor phous al kali netal alumnosilicate and" was
i nserted between "A process for the preparation of
a granul ar detergent conposition or conponent” and
"“havi ng a bul k density";

- t he passage "conprising crystalline or anorphous
al kali netal alum nosilicate detergency buil der”
was i nserted between "solids" and "in a high-speed
m xer/ granul ator".

Sevent h auxiliary request
Caiml of the seventh auxiliary request differed from
Claim1 of the sixth auxiliary request in that "5" was

repl aced by "10" under (a).

Oral proceedi ngs took place on 15 March 2002.
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The appell ants' argunents, in witing and at the ora
proceedi ngs, were in sumary as foll ows:

- The goal of the patent in suit was to obtain a
non-sticky, free-flow ng powder detergent, being
of granular formand having a certain particle
size limtation. The skilled person considering
docunent (1B) would not replace tripol yphosphate
with zeolite because that docunent taught to keep
the water content low in order to avoid, for
exanpl e, tackiness and |lunping (page 4, lines 84
to 90); zeolite conprising bound water would
rel ease water when the tenperature is increased.
The tenperature reached by the process according
to docunent (1B) was between 50 to 110°C or even
hi gher (page 1, lines 76 to 80), whereas the
patent in suit required a tenperature bel ow 55°C.
An amount of 3 to 8 wt% of binder, in particular
of water, was a specific anmount allow ng the goa
set in the patent in suit to be rached (letter of
8 June 1998, page 2 and paragraph bridgi ng pages 5
and 6).

- Processes di scl osed by docunent (2) may either
|l ead to a product in the formof a dough, but not
in granular form or to a product having a bul k
density |lower than 650 g/l, ie |ower than the
value required by claiml (letter of 8 June 1998,
par agr aph bridgi ng pages 3 and 4, and 3rd conplete
par agraph on page 4).

- The skilled person considering docunent (2) had no
incentive to replace tripol yphosphate by
al um nosilicate; docunent (2) did not disclose a
Lodi ge type m xer.

1281.D Y A



VI,

1281.D

- 7 - T 0334/98

- Processes di scl osed by docunent (6) may lead to a
product having a bulk density of 600 to 900 g/l
but this product would be m xed with |ightweight
powder from a spray-drying process, the fina
product being sticky (letter of 8 June 1998,
page 4, 5th conpl ete paragraph).

For these reasons, so the appellants argued, the
concl usi ons reached by the Opposition Division were
wr ong.

The respondents di sputed these submissions in witing
and at the oral proceedings.

They argued that in all the requests Claim1l did not
mention a specific particle size distribution. The

di fferent detergent conponents and their anmounts as
wel |l as the process steps were either known, or would
be obvious, fromthe disclosures of docunents (1B), (2)
and (15).

At the beginning of the oral proceedings held on

15 March 2002, the appellants, could not, in response
to a request fromthe Board, indicate a basis for the
passage "from 12 to 70 t% of non-soap detergent active
material consisting at |least partially of anionic
surfactant together with 20 to 50 wt % of sodi um

tripol yphosphate” in Caim8 of the main request and in
Caim1l of the third auxiliary request.

The appel l ants thereupon withdrew the nmain and third
auxiliary requests.

The appel |l ants requested that the decision under appea
be set aside and that the patent be naintained
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according to the first, second, fourth fifth, sixth or
seventh auxiliary request (the main and third auxiliary
requests having been withdrawn during the ora
proceedi ngs under | X above).

The respondents requested that the appeal be di sm ssed.

At the end of the oral proceedings the Chairnman
announced the decision of the Board.

Reasons for the Deci sion

1281.D

Article 123 EPC

Caiml of the fifth auxiliary request differed, inter
alia, fromCaim1l as originally filed in that the
passage "conprising from10 to 35 w % of non-soap
detergent active material consisting at |east partially
of anionic surfactant together with from15 to 45 wt %
(anhydrous basis) of crystalline or anorphous al kal
metal alum nosilicate, and" was inserted between "A
process for the preparation of a granul ar detergent
conposition or conponent” and "having a bul k density".

The application as originally filed read "from5 to

35 wt % of non-soap detergent active material consisting
at least partially of anionic surfactant together with
from1l5 to 45 wt % (anhydrous basis) of crystalline or
anor phous al kali netal alum nosilicate".

As the change of the lower Iimt of the range from"5"
to "10" had no basis in the application as originally
di sclosed, Caim1l of the fifth auxiliary request

contravened Article 123(2) EPC, as did Caim1 of the
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seventh auxiliary request.

The sets of clains in the fifth and seventh auxiliary
requests were therefore not allowable.

The Board is satisfied that the sets of clains in the
first, second, fourth and sixth auxiliary requests neet
the requirenents of Article 123 EPC

Articles 54, 83 and 84 EPC

The Board is also satisfied that the requirenents of
these Articles of the EPC are net by the first, second,
fourth and sixth requests. No objections to these
requests under Article 54 EPC were raised by the
respondents.

Since these requests fail for other reasons, no further
argunents need be given.

Article 56 EPC

According to the patent in suit, the technical problem
to be solved was to produce detergent powders and

det ergent powder conponents of high bulk density and
smal|l particle size (patent in suit, page 3, |lines 52
to 55). The process included the step of neutralizing a
liquid acid precursor "at relatively |ow tenperatures”.

A nethod for neutralization of detergent acid was

di scl osed by docunent (1B). The process tenperature was
from50°C to 110°C, 50°C being bel ow 55°C as specified
in the patent in suit. A neutralized |inear dodecyl
benzene sul phonate, sodiumsalt, was prepared by dry
neutralization in a high shear m xer of the L6dige type
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and the product obtained had a particle size

di stribution satisfying the granular formrequirenent
of the patent in suit. The test reports of

respondent 111 enclosed with its letters of 22 Decenber
1998 and 10 Decenber 1999 reproduced the exanpl es of
docunent (1B); it was shown that bulk densities higher
than 650 g/| were obtai ned.

However, the Board cannot agree that docunment (1B)
shoul d be seen as the closest prior art for the
eval uation of inventive step since it did not
explicitly disclose the bulk density.

Docunent (2) concerned synthetic detergents. It
referred to a nethod of neutralization and absorption.
The process depended on the utilization of a non
neutralized al kyl benzene sul phoni ¢ aci d which was
neutralised with soda ash. There was no limt to the
anount of active material that could be incorporated
into the powder. This docunent is of interest because
dry neutralization was addressed but it did not

di scl ose high bul k densities for the products obtained.

Det er gent powders having a high bulk density, ie from
600 to 900 g/l, were disclosed by docunent (6). "The
process may be carried out in such a manner that
powders either with a granular or a finer structure are
produced. The process is flexible enough to produce
powders in a wide range of particle size." (page 140,

| eft hand colum, lines 1 to 4 fromthe botton). The
process addressed in docunent (6) was a dry
neutralization process consisting of a "dispersion
system whi ch distributes the active nmatter onto the
detergent builders. This very honbgeneous di spersion of
the surfactants onto the builders is acconplished in a
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m xer whi ch has especially designed pl ough type

hori zontal m xi ng bl ades rotating at high speed and
passing very close to the mxer walls. This design
guarantees very efficient blending of all the
conponents. In addition, ultra high speed rotating
disintegrators are inserted to prevent any |unp
formation." (page 139, right hand col umm, paragraph 3,
lines 4 to 13). Fixation of the active matter
conmponents i s acconplished by nechani cal disintegration
of the solid builder material onto which the active
matter conponents are added by neans of a rather sinple
di spersion system

The Board consi ders docunent (6) to be the cl osest
prior art for evaluating inventive step, since it deals
with the liquid bulk densities of detergent powders as
does the patent in suit and the skilled person | ooking
for a process leading to a high bulk density would
consult this docunent.

Thus, in the light of docunent (6), the problem
underlying the patent in suit was to provide an

al ternative process for producing detergent powders of
hi gh bul k density and of granular form

In view of exanples 1 to 29 of the patent in suit, the
Board accepts that this technical problemwas credibly
solved by neutralizing a liquid acid precursor of an
anionic surfactant (a |linear al kyl benzene sul phonat e)
with solid water-sol uble al kaline inorganic nateri al
(ie the builder) in a Fukae or a Sapphire m xer.
According to the description a LAdige m xer may al so be
used (page 5, lines 51 to 52). The process tenperature
shoul d not be higher than 55°C (page 6, lines 36

to 41).
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The question remains to be deci ded whet her a process
run at a tenperature not higher than 55°C and
conprising the use of a m xer having stirring and
cutti ng nmeans was obvi ous or not.

A m xer having stirring and cutting neans was di scl osed
by docunent (2). This docunent was concerned with the
production of finished detergents nmade of al kyl benzene
sul phonic acid neutralized with soda ash. It taught:
"Recently special disintegration high-speed m xers,
fitted wth special rotating knives have been
successfully introduced by the authors to produce these
dry-neutralized powders in one single step, dispensing
Wi th ageing and grinding. This type of mxer is
produced by the German firm LOdi ge (Paderborn) and
their licenses in the UK and the USA." (page 208, | ast
but one line to page 209, line 3). And further: "If a
relatively high anmount of al kyl benzene sul phonic acid
is being used, the m xer should be fitted with a water-
cooling jacket to dissipate the heat of

reaction. " (page 209, paragraph 2).

The skilled person was thus aware that it was feasible
to run the dry neutralization process of docunment (6)
in a Lodige m xer having a stirring action and a
cutting action. Further, there was a clear hint that
the tenperature should be controlled. Since there was
no evidence on file showing that the tenperature of
55°C, beyond which the process should not be run, was
crucial, the limtation to that tenperature in CCaiml
was arbitrary.

It follows that the subject-matter of Claim1l of the
first auxiliary request |acks an inventive step, as
does Caim1l of the second auxiliary request which is
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i denti cal .

The subject-matter of CQaiml1l of the fourth auxiliary
request differed fromCaim1l as originally filed in
that the passage "from5 to 35 w % of non-soap
detergent active material consisting at |east partially
of anionic surfactant together with from15 to 45 wt %
(anhydrous basis) of crystalline or anorphous al kal
metal alum nosilicate, and" was inserted between "A
process for the preparation of a granul ar detergent
conposition or conponent” and "and, having a bulk
density".

The i ncorporation of conponents such as

alum nosilicate, and the indication of their anmounts
represent further enbodi ments usual in the field of
detergents (see docunent (15), table 25); as these
conponents did not produce any effects, they cannot
serve to produce an inventive step

Hence the subject-matter of Claim1l of the fourth
auxi liary request does not neet the requirenents of
Article 56 EPC

The subject-matter of Caim1 of the sixth auxiliary
request differed fromCdaim21l of the fourth auxiliary
request in that the passage "present in an anount from
3to 8 wt%of the conposition” was inserted between

"bi nder" and "whereby" under (iii).

The test results submtted by respondent |11

(see Appendix 17, to its letter dated 22 Decenber 1988)
proved that the conpositions having binder
concentrations such as 6.43 wt%or 7.90 wt% falling
wWithin the clained range of 3 to 8 w% did not lead to
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unexpected results conpared with conpositions having
concentrations outside the clained range, such as
2.75 wt% and 8.80 wt% Thus the range of binder of
3to 8 wt%was an arbitrary range.
It follows that the subject-matter of Claim1l of the
sixth auxiliary request did not involve an inventive
st ep.

3.13 Since the independent Claiml in any of the first,
second, fourth and sixth auxiliary requests does not

neet the requirenents of Article 56 EPC, none of the
sets of clains in those requests is allowable.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Kr asa

1281.D



