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Summary of Facts and Subm ssi ons

0935.D

Eur opean Patent application No. 92 201 263.8, filed on
6 May 1992 and published under the publication

No. 0 549 001, was refused by a decision of the
Exam ni ng Di vi si on announced during oral proceedi ngs
hel d on 28 Novenber 1997 and issued in witing on

5 Decenber 1997.

The Exam ning Division held that the subject-matter of
claiml1, filed with the applicant's letter dated

26 Cctober 1994, did not involve an inventive step
having regard to the prior art disclosed in:

D1: EP-A-0 011 088 and

D4: EP-A-0 362 885.

The m nutes of the oral proceedings indicate that
docunent D4 had been introduced by the Exam ning

Di vision during the oral proceedings as proof of the
known experinental approach to determ ne data
concerning the tine of start and end of torque
managenent in a manner simlar to that of the present
application. The Exam ning D vision was of the opinion
that, when conpared to the prior art disclosed in D1,
the single novel feature remaining in the nethod of
claiml of the application related to such
experinmentally determ ned data and that therefore the
conbi nation of teachings of DL and D4 would | ead the
skill ed person in an obvious manner to the subject-
matter clained.
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The oral proceedi ngs had been interrupted between 09. 15
and 09.30 hrs for deliberation on the applicant's side
after which the applicant requested a decision to be

I ssued on the basis of the clains and description on
file.

On 13 January 1998 a notice of appeal was | odged
agai nst that decision together wth paynent of the
appeal fee. In the statenent of grounds of appeal,
filed on 19 March 1998, the appellant (applicant)
submtted that the introduction of D4 during the ora
proceedi ngs had led to a substantial procedura
violation requiring rei nbursenent of the appeal fee.

Wth a communication in preparation for ora

proceedi ngs, the appellant was inforned that the Board
did not see sufficient proof of a substantia
procedural violation. The mnutes of the oral

proceedi ngs, the content of which had not been
contested by the appellant, revealed that the ora
proceedi ngs had been interrupted to give the applicant
time for consideration and it was the appellant who
request ed a deci sion based on the docunents on file.

It would be necessary to discuss at the ora
proceedi ngs whet her the subject-matter of the anended
clains 1 and 15 contai ned novel and inventive subject-
matter vis-a-vis the prior art disclosed in D4, and in
the alternative whether there was an i nventive step
having regard to the conbined teachings of D4 and D1.

Wth a letter dated 8 February 1999 the appellant filed
new clains 1 and 15 which read as foll ows:
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"1l. A nethod of nmanaging the torque of an engine (12)
during a gear change so as to reduce the engi ne torque
between a start and an end tine during the gear change,
conprising the steps of determining the type of gear
change on the basis of the gear to be di sengaged and
the gear to be engaged; neasuring one or nore engi ne
operating paraneters and in addition optionally at

| east one transm ssion operating paraneter during the
gear change; obtaining one or nore val ues for
determining the nost appropriate start and/or end tine
of torque managenent from a storage nedi um on the basis
of the determ ned type of gear change and the neasured
operating paraneter or paraneters, each of the val ues
in the storage nmedi um bei ng experinentally derived and
sel ected fromthe storage nediumon the basis of the
engi ne operating paraneter or paraneters; and managi ng
the engi ne torque between the determ ned start and/ or
end tine."

"15. Apparatus for managi ng the torque of an engi ne
during a gear change so as to reduce the engine torque
between a start and an end tine during the gear change,
conprising detection neans (14, 16, 30) operative to
determine the type of gear change required on the basis
of the gear to be disengaged and the gear to be
engaged; sensing neans (14, 16) operative to neasuring
one or nore engi ne operating paraneters and in addition
optionally at |east one transm ssion operating
paraneter during the gear change; a storage nedi um for
storing a plurality of values for use in determning
the start and/or end tine of torque managenent, each of
t he val ues being experinmental ly derived, and sel ected
fromthe storage nediumon the basis of the engine
operating paraneter or paraneters; processing neans
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(32) operative to obtain one or nore values fromthe
storage nediumon the basis of the determ ned type of
gear change and the neasured operating paraneter or
paraneters and to determ ne the nost appropriate start
and/or end tine for torque nmanagenent; and neans (32,
36) for managi ng the engi ne torque between the

determ ned start and/or end tine."

V. During oral proceedings, held on 9 March 1999, the
appellant filed newclainms 1 to 30 in accordance with
an auxiliary request. The independent clains 1, 2, 16
and 17 of this request read as foll ows:

"1. A nethod of nmanaging the torque of an engine (12)
during an upshift gear change so as to reduce the
engi ne torque between a start and an end tinme during
t he gear change, conprising the steps of:

a) determ ning the type of gear change on the basis
of the gear to be di sengaged and the gear to be
engaged;

b) measuring the engine speed (NE) and at | east one
nore engi ne operating paranmeter during the gear
change;

C) selecting a value (K1) froma storage nediumto
determ ne the start tinme, on the basis of the
determ ned type of gear change and the operating
paranet er neasured during the gear change, each of
the values in the storage nmedi um bei ng
experinentally derived to provide substantially
the nost appropriate start tinme for torque
managenent ;

d) selecting a value (K2) fromthe storage nediumto
determne the end tinme, on the basis of the
determ ned gear change and the engi ne speed (NE)

0935.D Y A
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measured during the gear change, each of the

val ues in the storage nedi um bei ng experinmentally
derived to provide substantially the nost
appropriate end time for torque nmanagenent;

determ ning the nost appropriate start and end
time of torque managenent on the basis of the

sel ected val ues and the engi ne speed (NE) neasured
during the gear change; and

managi ng the engi ne torque between the determ ned
start and end tinme."

"2. A nethod of nmanaging the torque of an engine (12)

during a downshift gear change so as to reduce the

engi ne torque between a start and an end tinme during

t he gear change, conprising the steps of:

a)

b)

d)

0935.D

determ ning the type of gear change on the basis
of the gear to be di sengaged and the gear to be
engaged;

measuring the engine speed (NE) and at | east one
transm ssi on operating paraneter (OS) during the
gear change;

selecting a value (NEi.) froma storage nmediumto
determ ne the start tinme, on the basis of the
determ ned type of gear change and the
transm ssi on operating paraneter (0OS) neasured
during the gear change, each of the values in the
st orage nedi um being experinentally derived to
provi de substantially the nost appropriate start
time for torque nmanagenent;

selecting a value (NE,) fromthe storage medi um
to determine the end tinme, on the basis of the
determ ned gear change and the transm ssion
operating paraneter (OS) neasured during the gear
change, each of the values in the storage nmedi um
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bei ng experinentally derived to provide
substantially the nost appropriate end tine for

t orque managenent;

determ ning the nost appropriate start and end
time of torque managenent on the basis of the

sel ected val ues and the engi ne speed (NE) neasured
during the gear change; and

managi ng the engi ne torque between the determ ned
start and end tine."

"16. Apparatus for nmanagi ng the torque of an engi ne

(12) during an upshift gear change so as to reduce the

engi ne torque between a start and an end tine during

t he gear change, conpri sing:

a)

b)

d)
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detection neans (14, 16, 30) operative to
determ ne the type of gear change required on the
basis of the gear to be di sengaged and the gear to
be engaged;

sensing neans (14, 16) operative to neasuring the
engi ne speed (NE) and at | east one nore engine
operating paraneter during the gear change;

a storage nmediumfor storing a plurality of

val ues, each of the val ues being experinentally
derived to provide substantially the nost
appropriate start and end tines for torque
managenent ;

processi ng neans (32) operative to select a val ue
(K1) fromthe storage nediumto determ ne the
start tine, on the basis of the determ ned type of
gear change and the operating paraneter neasured
during the gear change each of the values in the
storage nedi um bei ng experinentally derived and to
select a value (K2) fromthe storage nediumto
determne the end tine, on the basis of the
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determ ned type of gear change and the engi ne
speed (NE) neasured during the gear change, each
of the values in the storage nedi um bei ng
experinentally derived and to determ ne the nost
appropriate start and end tine of torque
managenent on the basis of the sel ected val ues and
t he engi ne speed (NE) neasured during the gear
change; and

means (32, 36) for controlling the engine torque
bet ween the determned start and end tine."

Appar atus for managi ng the torque of an engine

(12) during a downshift gear change so as to reduce the

engi ne torque between a start and an end tinme during

t he gear change, conpri sing:

a)

b)

d)

0935.D

detection neans (14, 16, 30) operative to
determ ne the type of gear change required on the
basis of the gear to be disengaged and the gear to
be engaged;

sensing neans (14, 16) operative to neasuring the
engi ne speed (NE) and at | east one nore engi ne
operating paraneter during the gear change;

a storage nediumfor storing a plurality of

val ues, each of the val ues being experinmentally
derived to provide substantially the nost
appropriate start and end tinmes for torque
managenent ;

processi ng neans (32) operative to select a val ue
(NE¢,:) fromthe storage nediumto determ ne the
start tinme, on the basis of the determ ned type of
gear change and transm ssion operating paraneter
nmeasured during the gear change each of the val ues
in the storage nmedi um bei ng experinentally derived
and to select a value (NE,) fromthe storage
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mediumto determne the end tinme, on the basis of
the determ ned type of gear change and the
transm ssi on operating paraneter (0OS) neasured
during the gear change, each of the values in the
st orage nedi um being experinentally derived and to
determ ne the nost appropriate start and end tine
of torque managenent on the basis of the selected
val ues and the engine speed (NE) neasured during
t he gear change; and

f) means (32, 36) for controlling the engine torque
bet ween the determ ned start and end tine."

The appel | ant requested that the decision under appea
be set aside and that a patent be granted on the basis
of :

(mai n request)

- claims 1 and 15 filed on 8 February 1999; clains 2
to 14 and 16 to 28 and

- description and draw ngs underlying the appeal ed
deci sion

or (auxiliary request)

- claims 1 to 30 submtted at the oral proceedi ngs
of 9 March 1999,

- description: page 1 filed on 6 April 1996;
pages la and 1b filed at the oral proceedings on
9 March 1999; pages 2 to 17 as originally filed,

- drawi ngs as originally filed.

The request for reinbursenent of the appeal fee was
mai nt ai ned.

In support of its requests the appellant relied on the
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foll ow ng subm ssi ons:

Request for reinbursenent of the appeal fee

Even though it had been nmarked as a particularly

rel evant docunent in the search report, docunent D4 had
never been di scussed during the exam nation procedure
and had only been introduced at the oral proceedings.
As indicated in the mnutes of the oral proceedings,

t he appellant was given 15 mnutes for studying D4, a
docunent conprising nore than 12 pages with partly
confusing contents and 19 figures. Such an approach
taken by the Exam ning D vision constituted a
procedural violation. Attention was drawn to deci sions
T 433/93 (QJ 1997, 509) and T 951/97 (QJ 1998, 440,
item4.1). In the latter decision the appeal fee was
ref unded because the decision to refuse an application
was based on a docunent which had al ready been
nmentioned in the search report but which was introduced
for the first time into the procedure during the ora

pr oceedi ngs.

Furthernore the decision to refuse the present
application included objections to the dependent clains
whi ch were based on the disclosure of D4. At no stage
of the oral proceedings was there a nention of D4 being
a ground for objection to the dependent clains. The
appl i cants had never been given an opportunity to
coment on this issue, so also in this respect a
procedural violation requiring reinbursenent of the
appeal fee had occurred.

Novelty and inventive step
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None of the cited docunents disclosed a nethod or
apparatus for managing the torque of an engine by using
experinentally determ ned val ues which were sel ected on
the basis of operating paraneters neasured during the
gear change and therefore the subject matter of the

I ndependent cl ai n8 was novel .

By using the nonentary operating paraneters, it was
possible to react to sudden changes in the engi ne speed
or changes in other operating paraneters, for exanple
the throttle position. Furthernore, by selecting
experinmental ly derived values for the start and end
time of torque control such control could be initiated
very qui ckly because the val ues concerned did not have
to be calculated in sone process first.

I n docunent D4 the experinentally derived val ues
related to varying tinme del ays between the start of the
gear change and the start of the torque control. The
throttl e opening val ue which was used for determ ning
the tine delay value had to be neasured before the
start of the actual gear shifting and therefore no
account could be taken of a changing throttle opening
during the gear change. Docunent D1 di scl osed two
possibilities for determning the start and end tine of
torque control but also here the start and end tine
were determ ned at the start of the gear change and
were not determ ned on the basis of an operating
paranet er neasured during the gear change. The subject-
matter of the application was therefore novel and

i nventive over the cited prior art.

The clains in accordance with the main request defined
the inventive subject-matter of the present invention
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in a manner sufficiently conplete to neet the

requi renents of Article 84 EPC. The clains in
accordance with the auxiliary request took account of
the different operating paraneters for selecting start
and end val ues when an upshift or a downshift gear

change was concer ned.

Reasons for the Deci sion

1. The appeal is adm ssible.
2. Mai n request
2.1 In accordance with the disclosure of the single

enbodi nent of the invention presented in the patent
application, the determ nation of the start and end
time of torque managenent relies on a conparison

bet ween a val ue based on

- a val ue selected from| ook-up tables (containing
val ues of the amounts K1, K2, NE: and Neg,) in
accordance with nmeasured operating paraneters (in
fact the throttle, engine speed or transm ssion

out put speed) and

- t he engi ne speed NE.

In each case of upshift or downshift of gears the
decision for starting or stopping the torque contro
depends on the condition that the neasured engi ne speed
gets lower or respectively higher than the val ue based
on the value selected fromthe | ook-up table.

0935.D Y A
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In addition there is an override back-up of the start
and end tinme of torque control based on a predeterm ned
time amount (C, E, Tun Toax) -

It is to be noted that the independent clains 1 and 15
of the main request |ack any reference to such a basis
for determnation of the start and end tine of the
torque control. Al that can be derived fromthe

I ndependent clains 1 and 15 is that the sel ection of
the appropriate start and end tine of torque nmanagenent
Is based on the determ ned type of gear change and of

t he neasured operating paraneter or paraneters.

In the Board's opinion the step of determ ning the nost
appropriate start and/or end tine of torque managenent
on the basis of the selected values and the engi ne
speed neasured during the gear change is an essentia
feature of the invention disclosed and in fact there is
no other basis for the determ nation of the nost
appropriate start and end tinme of torque managenent to
be found in the application as filed. In particular
there is no disclosure, either explicit or inplicit, of
a direct selection of the nost appropriate start and
end tinme of torque managenent on the basis of a given
operating paraneter, as is inplied by the present text
of claims 1 and 15.

For this reason the present independent clains do not
neet the requirenents of Article 84 in respect of
support by the description and clarity and therefore
the main request nust be rejected.
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Auxi liary request

Amendnent s

The i ndependent nethod clains 1 and 2, and the
apparatus clains 16 and 17 are based on the originally
filed nmethod claim1 and apparatus clai m15,
respectively. Because of the different operating
paraneters concerned in case of an upshift or a
downshi ft gear change, the originally filed nethod and
apparatus clains were redrafted to take account of this
di fference so that nethod claim 1 and apparatus
claim1l6 relate to the upshift condition and net hod
claim?2 and apparatus claim 17 relate to the downshift
condi tion.

The nethod clains were further clarified in that

- t he engi ne speed and at | east one nore engine
operating paraneter (claim1l) or transm ssion
operating paraneter (claim?2) are neasured during
t he gear change,

- a value is selected fromthe storage nmediumto
determne the start tinme of torque control on the
basis of the determ ned type of gear change and
the (engi ne) operating paraneter neasured during
t he gear change (claim1l) or the transm ssion
operating paraneter (claim2),

- a value is selected fromthe storage nediumto
determne the end time of torque control on the
basis of the predeterm ned type of gear change and
t he engi ne speed (claim1) or the transm ssion
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paraneter (claim?2)

- the start and end tine of torque managenent are
determ ned on the basis of the selected val ues and
t he engi ne speed neasured during the gear change.

These anmendnents are supported by the originally filed
description of the preferred enbodi nent and take
account of the deficiencies (Article 84 EPC) raised in
respect of claim1l of the main request (point 2.3).

Correspondi ng features used for clarifying the nethod
clains were introduced in the apparatus clains 16 and
17 which therefore also neet the requirenents of

support and clarity in accordance with Article 84 EPC

The dependent clains 3 to 15 and 18 to 30 correspond to
the originally filed clainms 2 to 14 and 16 to 28,
respectively. In view of these assessnents no

obj ections under Article 123(2) EPC arise against the
clains according to the auxiliary request. The
description was adapted to take account of the prior
art disclosed in DI and D4 and al so does not give rise
to objections under the EPC

Novel ty

Novel ty of the subject-matter of the independent

claims 1, 2, 16 and 17 follows fromthe fact that none
of the docunments cited in the European search report

di scl oses a nethod or apparatus for managi ng the torque
of an engine during a gear change, in which nethod or
appar atus predeterm ned experinentally derived val ues
for determning the start and end tinme of the torque



3.3

3.3.1

3.3.2

0935.D

- 15 - T 0376/ 98

managenent are sel ected, on the basis of engine or
transm ssion operating paraneters neasured during the
gear change.

I nventive step

When starting fromthe prior art disclosed in D1 the
subject-matter of the independent clains in accordance
wWth the auxiliary request differs fromthat disclosed
in DL essentially in that

- t he val ues selected fromthe storage nmedi um and
used to determne the start and end tine of the
torque control are experinmentally derived val ues
to provide the nost appropriate start and end tine
for torque nmanagenent,

- the values are selected fromthe storage nmedi um on
the basis of the determ ned type of gear change
and an operating paraneter nmeasured during the
gear change.

These features allow i nproved managenent of the engi ne
torque during the gear change, firstly because the
start and end tinme of torque control are selected in
accordance with the nonentary val ues of the nmeasured
operating paraneter or paraneters and, secondly because
the stored val ues are predeterm ned experinentally
derived val ues for providing the nost appropriate start
and end tinme for torque managenent which all ow

i mredi ate access, thus without any further electronic
processing, to the nost appropriate data for the
determ nation of the start and end tine of torque
control
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Al t hough in one enbodi nent disclosed in DL the engine
torque control is also based on a conpari son between
sel ected val ues and the engi ne speed for deciding the
points relating to the start and end of torque control,
the sel ected val ues are predeterm ned cal cul ated val ues
and are based on the engi ne speed neasured at the start
of gear change.

Docunent D4 di scloses a gear shifting shock suppression
systemin which, in one enbodi nent, the torque
managenent period is essentially based on predeterm ned
experinmental ly derived tine values Ta and Tr (page 7,
lines 16 to 23). However, these values are sel ected
once the shifting condition is satisfied.

Therefore, when trying to inprove the system known from
D1 the skilled person does not find exploitable
suggestions in D4 leading himto the subject-matter of
the present application because the experinentally
derived values in D4 are tine values which are
unsuitable for use in the system known from D1 based on
conpari sons of engi ne speed values. Since D4 neither

di scl oses nor suggests a selection of the values on the
basis of the operating paraneter neasured during the
gear change, it does not suggest to take account of the
actual operating situation during the gear shift for
determ ning the nonent of start and end of the torque
control

In the absence of any disclosure or teaching in the
avai |l abl e docunents to the conbi nati on of features of
t he i ndependent clains 1, 2, 16 or 17, the subject-
matter of these clains does not derive in an obvi ous
manner fromthe state of the art and therefore is
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considered to involve an inventive step. Consequently,
these clains as well as their dependent clains 2 to 15
and 18 to 30, relating to particular enbodi nents of the
i nvention in accordance with Rule 29(3) EPC, are
accept abl e.

Request for reinbursenent of the appeal fee

It is evident fromthe present file that the Exam ning
Division referred to docunent D4 for the first tine
during the oral proceedings and al so used the

conbi nati on of teachings of D1 and D4 to support an

obj ection of |ack of inventive step with respect to the
subject-matter of claim1 then on file, for the first
time in the exam ning proceedi ngs.

As is stated in the mnutes of the oral proceedings,
the content of which was not contested by the
appel l ant, after making the objection the Exam ni ng
Division interrupted the oral proceedings to give the
applicant tinme for consideration. Wen the ora
proceedi ngs were resuned the appellant requested a
deci si on based on the docunents on file.

The appel lant submitted that the tine granted of 15

m nutes for studying D4, which conprised 12 pages with
partly confusing contents and 19 figures, was not
sufficient. Wth reference to decisions T 433/93 and

T 951/97 it was argued that, in fact, no proper
opportunity had been given to the appellant to take
account of the newly cited prior art and that this
constituted a substantial procedural violation
requiring rei nbursenent of the appeal fee.
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Regardi ng the introduction of D4 only at the ora
proceedings, it is to be noted that no procedura
limtations are placed upon the Exam ning Division to
cite relevant docunents during any stage of the
exam ni ng proceedings as long as the applicant is given
a fair chance to express his opinion with respect to
the objections raised before a final decision is taken
(Article 113 EPC).

In this respect no indication is given in the present
file that the appellant was not allowed to express his
view on the disclosure of D4 or to request a further
interruption to study nore carefully the newy cited
docunent. Instead, after having been given the
opportunity to consider the newy cited docunent D4, it
was the appellant hinmself who requested that a deci sion
be i ssued on the basis of the clains and description on
file.

In the Board's opinion the appellant's request for a
decision could only be interpreted to nean that the
appel l ant was not interested in a further debate about
the relevance of D4 or its inportance for the decison.
In fact the appellant's request |left the Exam ning

Di vi sion no other choice than to decide the case

strai ght away and no procedural violation can be seen
i n the circunstances.

Since in the decided cases T 433/93 and T 951/97 the
appel | ant had not requested a decision after having
been given tine to consider the case the outcone of

t hose deci sions cannot be seen to be relevant for the
present case.
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4.4 As regards the rejection of the subject-matter of the
dependent cl ains, which was at least in part al so based
on the newy cited D4, it is to be noted that this part
of the decision nerely constitutes additional remarks
whi ch are not decisive for the rejection of claim1l and
thus for the refusal of the application. Therefore, it
cannot be seen as a substantial procedural violation
justifying the rei nbursenment of the appeal fee.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the Exam ning Division for
grant of a patent with the foll ow ng docunents:

- clains 1 to 30 submtted during the oral
proceedi ngs of 9 March 1999,

- description: page 1 filed on 6 April 1996,
pages la and 1b filed at the oral proceedi ngs of

9 March 1999, pages 2 to 17 as originally filed,

- drawi ngs (Figures 1 to 6) as originally filed.

3. The request for reinbursenent of the appeal fee is
rej ected.
The Regi strar: The Chai r man:

0935.D
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S. Fabi ani F. Gunbel
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