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Summary of Facts and Submissions

I. This interlocutory decision concerns the request of the

appellant/opponent for re-establishment regarding the

grounds of appeal.

II. The decision under appeal is dated 3 April 1998. The

appellant filed a notice of appeal on 9 April 1998 and

paid the appeal fee the same day. The statement of

grounds of appeal was filed on 7 September 1998 per

fax, together with a request for re-establishment. The

fee for re-establishment was paid the same day.

III. The representative for the appellant explained that the

delay in filing the grounds of appeal was due to a

reorganisation of the computer system for monitoring

time limits, which required that different employees

temporarily had to monitor the system during times when

others were being trained in the new system. The time

limit for the statement of grounds, 3 August 1998, was

duly noted in the system, as shown by a copy of the

list of due dates for the period in question, and the

grounds were also written. Unfortunately, the training

resulted in nobody noticing that the grounds never were

sent off. The mistake was only discovered after the

holidays, when the file was archived.

IV. The respondent/patentee questioned the allowability of

the request for re-establishment, for the reason that

the appellant did not furnish any information as to

when the fault was discovered.
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Reasons for the Decision

1. The appeal meets the conditions of Article 108 EPC, but

for the statement of grounds of appeal which was filed

out of time. The request for re-establishment was filed

and the corresponding fee paid even before the

registrar of the boards of appeal had informed the

appellant of the missing statement of grounds. The

request for re-establishment is therefore admissible.

2. A request for re-establishment with regard to the

grounds of appeal may be entertained in accordance with

decision G 1/86, OJ EPO 1987, 447, when the notice of

appeal and appeal fee have been submitted within the

prescribed time limit. The present case meets those

conditions. The board will therefore examine whether

the appellant has shown all due care required by the

circumstances and still was unable to observe the time

limit for the statement of grounds of appeal.

3. Under the case law of the boards of appeal all due care

is considered to have been shown in cases where the

non-compliance with a time limit was due to a single

mistake in an otherwise satisfactory system for

monitoring the time limits (J 2/86 and J 3/86, OJ EPO

1987, 362). The board is satisfied that the non-

observance of the time limit for grounds of appeal in

the present case was due to such an exception. The

remark by the respondent seems to be founded on a

misunderstanding of the request for re-establishment,

which does contain the statement that the mistake was
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discovered after the holidays (see above point III).

The request for re-establishment can therefore allowed.

Accordingly, the appeal is admissible.

Order

For these reasons it is decided that:

1. The request for re-establishment is allowed.

2. The appeal is admissible.

The Registrar: The Chairman:

A. Townend A. Burkhart


