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Summary of Facts and Subm ssi ons

The European patent application No. 94 200 646.1 was
refused by a decision of the exam ning division
di spatched on 17 March 1998.

The reasons the exam ning division gave for the refusa
were that the subject-matter of the independent Caiml
filed with the letter of 10 Septenber 1997 contai ned
subj ect-matter extendi ng beyond the content of the
application as originally filed and that the subject-
matter of Claim1l | acked novelty with respect to
docunent GB-A-1 217 392 (D1).

1. The appel |l ant | odged an appeal on 28 April 1998 agai nst
this decision and sinultaneously paid the appeal fee.
The statenment setting out the grounds of appeal was
filed on 15 May 1998.

L1l In the statenent setting out the grounds of appeal the
appel | ant expressed inter alia the view that sone
procedural aspects concerning the exam nation
proceedi ngs before the exam ning division were
i ncorrect.

In this respect, the board expressed the viewin a
comruni cati on di spatched on 2 July 1998 that the
deci si on under appeal was based on a ground on which
the appell ant had had the opportunity of presenting its
coment s.

| V. In the comruni cation di spatched on 2 July 1998, the
board al so objected to the i ndependent Claiml with

respect to Articles 123(2) and 84 EPC and invited the
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appellant to file anmendnents.

Wth this comuni cation the appellant was al so inforned
that, if the board - having regard to the nature and to
the extent of the anmendnents which the appellant woul d
have made - were to cone to the opinion that the
reasons given in the decision under appeal did not
apply any | onger for the application as anended, then
the case could be remtted to the first instance for
further prosecution according to Article 111(1) EPC

In response to a further conmuni cation of the board,
the appellant filed with the letter dated 7 June 1999
an anmended C aim1, which reads as follows:

"1. A hay meki ng machine, conprising at |east one
carrier element which is rotatably drivable about an at
| east predom nantly upwardly directed shaft and to

whi ch wor ki ng nmenbers are attached via arns (2), each
wor ki ng nenber (1) being provided wth a connecting
menber (4) which is secured to an armsection (5) wth
the aid of a clanping nenber (6), wherein the cl anping
menber (6) is provided with a projection (14) which in
cooperation wth the connecting nenber (4) of the
wor ki ng nmenber (1) counteracts in one direction any

di spl acenent of the working nenber (1) transversely to
the direction of the clanping force, characterized in
t hat each working nenber (1) includes further
connecting nmeans (7, 11), with the aid of which the
respective working nenber (1) can be adjusted to a
finite nunber of positions relative to an arm section
(5), the connecting neans (7, 11) conprising a
connecting elenent (11) provided with a plurality of
apertures (12), which connecting elenent (11) relative
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to the armsection (5) is |ocked against sliding in or
opposite to the direction of rotation of the carrier
el enent, whereby each working nenber (1) can be
adjusted in said finite nunber of positions with
respect to the armsection (5)."

The appel | ant requested that the inpugned decision be
set aside and a patent be granted on the basis of the
fol |l ow ng docunents:

Caim 1, as filed with the letter dated 7 June
1999;
2to6 as filed with the letter of
10 Septenber 1997,

Descri ption: pages 1 to 5 as filed with the letter of
10 Septenber 1997,

Dr awi ngs: Figures 1 to 4 as originally filed.

Reasons for the Deci sion

1

1541.D

The appeal is adm ssible.

Procedural matter

Wth the comunication dispatched on 2 July 1998 the
board expressed the view that the decision under appea
was based on a ground on which the appellant had had
the opportunity to present its comments. Wth its
subsequent subm ssions the appellant did not object any
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| onger to the correctness of the exam nation
proceedi ngs before the exam ning division.

Therefore, the board sees no reason to change its view
in these respects.

Concerning the anendnments to Claim1l

The conbi nation of features specified in Caiml
differs fromthe conbination of features specified in
Clains 1 to 3 of the application as originally filed
(see English translation) in that (see particularly the
parts in bold print)

(a) The expression "construction for processing crop
residues lying on the field, such as hay" (in
Claim1l1 as originally filed) has been changed to
"“hay maki ng machi ne";

(b) the expression "pivotal and drivable"” (in Claim1l
as originally filed) has been changed to
"rotatably drivable";

(c) the feature "a working nenber (1) being provided

Wi th a connecting nenber (in daiml as
originally filed) has been changed to "each
wor ki ng nmenber (1) being provided with a

connecti ng nenber

(c') the expression "...with the aid of which a working
menber ..." (in Caim1l as originally filed) has
been changed to "...with the aid of which a

respective working nenber ...";
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(c") the expression "the further connecting neans
conprise a connecting elenent” (in Caim3 as
originally filed) has been changed to "each
further connecting nmeans conprising a connecting
el ement " ;

(d) the expression "whereby each working nmenber (1)
can be adjusted in said finite nunber of positions
Wth respect to the armsection (5)" has been
added after the feature "the further connecting
means (7, 11) conprises a connecting el ement
which is | ocked against sliding in or opposite to
the direction of rotation of the carrier element”.

The anmendnent according to item(a) has a basis in the
description of the application as originally filed, see
page 4, lines 8 to 13.

The clarification according to item(b) has a basis in
a sentence of the description of the application as
originally filed, see page 3, lines 8 to 10, in so far
as this sentence refers to "the rotary shaft for the
carrier".

The amendnents according to itenms (c), (c') and (c")
make it clear that for each working nenber 1 there is a
connecting nenber 4 and a further connecting neans
7/11. This can be unequivocally derived fromthe

drawi ngs of the application as originally filed
(Figures 1 and 2).

The anendnent according to item (d) nmakes it clear that
the apertures contribute to allow the adjustnent of a
respective working nenber. This can be derived fromthe
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description and the drawi ngs of the application as
originally filed (see page 4, lines 35 to 37;
Fi gure 3).

The board therefore cones to the concl usi on that
Claim1l does not contravene Article 123(2) EPC

Concerning the prior art

Docunent D1, which is the only docunent referred to in
t he deci sion under appeal, discloses a hay nmaking
machi ne conprising at |east one carrier elenent (see
Figure 4) which is rotatably drivable about an at [ east
predom nantly upwardly directed shaft and to which
wor ki ng nenbers 2 are attached via arns 1, each working
menber being provided with a connecting nenber 11 which
Is secured to an armsection wth the aid of a cl anping
menber 7, the clanping nenber being provided with a
projection 9 which in co-operation with the connecting
menber 11 of the working nenber counteracts in one
direction any displacenent of the working nenber
transversely to the direction of the clanping force
(see Figure 1 and 2).

The connecting nenber 11 of each working nenber is
provided with an aperture through which a bolt 8 is
passed.

According to the description (page 1, lines 45 to 49)
and to Claim4 of docunent D1, this known hay naking
machi ne can be provided with a plurality of

I nt er changeabl e connecti ng nenbers (cl anpi ng bl ocks),
each being provided with an aperture, with the aid of
whi ch a wor ki ng nenber can be secured to the arm
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section in an additional (finite) nunber of positions
Wi th respect to the armsection so as to obtain an
adjustnent in the direction of rotations of the carrier
el ement .

The subject-matter of Claiml is distinguished fromthe
hay maki ng machi ne according to docunent D1 by the
features specified in the characterising portion of the
claim It has to be noted, in this context, that the

I nt erchangeabl e cl anpi ng bl ocks referred to in docunent
D1 cannot be conpared with the further connecting neans
(7, 11) referred in the characterising portion of
Claiml. It is clear fromthe present Claim1l that the
connecting elenment (11) of the further connecting neans
al ways co-operates with the clanmping nenber (6) in
order to hold the working nenber in a predeterm ned
position. Besides, it is clear fromthe docunent D1
that - in order to adjust the working nenber in a

di fferent angul ar position - one of the interchangeable
cl anmpi ng bl ocks referred to in Claim4 has to be
nmount ed i nstead of the clanping block 7 shown in
Figures 1 to 3.

Novel ty

Having regard to the comments in the above section 4.2,
the subject-matter of Claim1l as presently anended is
novel with respect to docunent DI1.

Havi ng regard to the coments in the above sections 3
and 5, the objections in sections 1 to 3 of the
deci si on under appeal, which were the only objections
upon which the decision to reject the patent was based,
no longer apply for Claim1l1l as presently anended.
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Therefore the board considers it to be appropriate to
set aside the decision under appeal and, in the
exercise of its discretion under Article 111(1), to
remt the case to the exam ning division for further
prosecuti on.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the exam ning division for

further prosecution.

The Regi strar: The Chai r man:

N. Maslin C. Andries
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