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Summary of Facts and Subm ssi ons

The appel | ant (opponent) | odged an appeal, received at
the EPO on 2 June 1998, against the decision of the
Qpposi tion Division, dispatched on 11 May 1998, on the
rejection of the opposition against the European patent
EP-B-0 510 597. The appeal fee was paid sinultaneously
and the statenent setting out the grounds of appeal was
recei ved at the EPO on 21 Septenber 1998.

. The opposition was filed against the patent as a whol e
on the ground of |ack of novelty and inventive step
(Article 100(a) EPC) of the subject-matter of the
clainms mainly in view of the followng prior art
docunent s:

El: DE-C 34 17 163 and

E2: DE-A-20 16 194.

The Opposition Division held that the ground for
opposition did not prejudice the maintenance of the
pat ent unanmended and rejected the opposition.

L1, Wth his statenment setting out the grounds of appeal,
the appellant filed the follow ng additional docunent:

ES: JP-A-1-209032.

He contended that, since Caim1l did not give any

i ndi cati on about the |length of the duct connecting the
el ectric blower chanber to the dust collector chanber,
there was no reason not to consider as a duct the

st epped portion between the correspondi ng chanbers of
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t he apparatus disclosed in E2.

The appel | ant was, noreover, of the opinion that
Claim1 described the vacuum cl eaner in an internediate
partially nmounted state where it was not operationa

and that, in order to render the vacuum cl eaner
operational, the blow ng assenbly had to be connected
to the correspondi ng opening of the duct. Then, in this
operational state, the duct would no | onger connect the
dust collector chanber to the bl ower chanber as cl ai ned
in Caim1l but to the blower assenbly itself.

Therefore, according to the appellant, if the state of
the art shown on the single Figure of E2 were
considered in the sanme nounted state as the vacuum
cleaner clained in daiml, it would anticipate it

conpl etely.

The appel l ant al so contended that E5 disclosed in
Figure 1 a vacuum cl eaner conprising two chanbers
comruni cating with a duct having an entrance the area
of which was smaller than that of the exit opening. In
hi s opinion, the sole difference between said state of
the art and the subject-matter of Caim1l was that E5
did not disclose clearly that the duct was forned
integrally with the structural body as cl ai ned.

As regards E1, the appellant argued that, if the vacuum
cl eaner disclosed therein and the clai ned apparat us
were considered in the same nounting state, i.e.

Wi t hout the bl ower assenbly, the dust coll ector chanber
and the electric blower chanber were al so connected
together by a suction port having all the features of a
duct with flared peripheral wall. Therefore, according
to the appellant, the sole difference between the
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subject-matter of Claim1 and the vacuum cl eaner

di sclosed in E1 would be that the clained duct was
integrally forned with the structural body and he was
of the opinion that this difference could not al one
provi de an inventive step.

In reply, the respondent (patentee) contended that the
recess stuffed with a cross-hatched nenber shown in E2
coul d not be considered as being a duct within the
nmeani ng of the invention and was a support to hold the
cross-hatched nmenber. Moreover, as the chanbers had a
common wall, nothing called for a duct between them
The respondent pointed out that in E2 the wal
construction between the chanbers was not described and
that the concern of E2 was not noi se reduction. The
respondent was of the opinion that granted claim1l was
not rendered obvious by the available prior art since
the probl em underlying the invention was addressed in
only one citation, nanmely E1, all the other citations,

i ncl udi ng E5, being silent on the noise issue.
Therefore, according to him a skilled person trying to
find a solution to this problemwould not refer to said
citations and if, by coincidence, he were to consult
them he would find therein no hint about the

i mprovenent he was | ooking for.

Oral proceedi ngs took place on 24 Novenber 1999.

The appel | ant contended that the subject-matter of
Caim1l was not new over E2. According to him the
function of the duct according to Caim1l being to
create a conmmuni cati on between two spaces and to nuffle
the noise with a small entrance opening, E2 disclosed a
duct within the neaning of the invention between the
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chanbers of the described vacuum cl eaner.

The appel |l ant was al so of the opinion that, for
assessing novelty, the skilled person should
concentrate solely on the structure of the body of the
vacuum cl eaner and that, for assessing inventive step,
E1l could be taken as a starting point.

He contended that, in El, the problemto be sol ved was
the reduction of noise, as according to the invention,
that the suction port of the duct joining the chanbers
formed an entrance opening and had an area snaller than
that of the exit opening and that the structural body
of the vacuum cl eaner of E1 was nmade in two parts
according to the cleaner clained in Caim1l. The
appel l ant was of the opinion that the sole difference
bet ween the vacuum cl eaner of Caim1 and that of El
was that according to the invention the duct was forned
integral with the structural body. Since this
construction was disclosed in E2 which pertained to the
sanme technical field, the appellant considered that,

for the skilled person, it was obvious to apply this
constructive neasure to the cleaner of El. During the
oral proceedings, the appellant also referred to the
foll ow ng docunent cited during the exam ning

pr oceedi ngs:

E6: EP-A-0 299 213

and contended that, with the relieving space

( Ent spannungkanmer) between the separating wall 17 and
the front of the blower 5, the sane funnel effect would
be obtained as with the construction according to the

I nventi on.
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The respondent contradicted the contentions of the
appel l ant and argued that the peripheral walls of the
el enents situated between the chanbers according to El
E2 and E5 did not conduct the flow of air and that in
El, there was no "entrance opening” wthin the nmeaning
of daiml but only holes which did not nuffle the

noi se em ssions of the blower, the internedi ate el enent
bei ng not a duct but a grid. The respondent al so
contended that E6 was not concerned with the probl em of
reduci ng the noi se em ssions of the blower so that the
skill ed person would not have any reason to consult
this docunent. Mbreover, as the section of the passage
bet ween the two chanbers was not described, it would
not be possi ble to know whet her said passage coul d be
considered or not as a duct within the nmeaning of the
I nventi on.

At the end of the oral proceedings, the appell ant
requested that the decision under appeal be set aside
and that the European patent No. 0 514 804 be revoked.

The respondent requested that the appeal be dism ssed
and, alternatively, that the decision under appeal be
set aside and the patent nmintained on the basis of
either the first or second auxiliary request, filed on
21 Cctober 1999.

Claiml as granted reads as foll ows:

"An el ectric vacum cl eaner having a structural body (1)
in which a dust collector chanber (32) for collecting
dust and an el ectric bl ower chanber (48) accommobdati ng
an electric blower (6) are disposed, the duct through
whi ch the dust collector chanber (32) and the electric
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bl ower chanber (48) conmunicate with each other being
formed integrally with the structural body (1),
characterized in that the duct (33) has an entrance
openi ng connected to the dust collector chanber (32),
an area of which is smaller than that of the exit
openi ng connected to the electric bl ower chanber (48)".

Reasons for the Deci sion

1. Adm ssibility of the appeal.

The appeal is adm ssible.

2. Mai n request (Claim1 as granted)

2.1 Interpretation of Cdaiml

In view of the description and the draw ngs of the
pat ent under appeal, the term"duct" used in Claim1l
must be interpreted as designating a tubul ar passage,
i.e. a conduit, the surroundi ng and encl osing wall of
whi ch have the function of conveying a nedi um

Mor eover, the presence of a duct between the coll ector
chanber and the bl ower chanmber neans inplicitly that
the two chanbers are not contiguous to each other and
just separated by a conmon wall but that they are
situated at sone distance from each other inside the
body of the vacuum cl eaner.

2.1.1 These interpretations were confirnmed unequivocally by
t he respondent (patentee).

0329.D Y A
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Novelty (Article 54 EPC)

Accordi ng to established EPO Boards of Appeal case |aw,
a very restrictive interpretation of disclosure has
consi stently been applied when exam ni ng novelty.

C ai ned subject-matter |acks novelty only if it is
derivable as a whole directly and unanbi guously from a
prior art disclosure and if a "clear and unm st akabl e
teachi ng" of the conbination of all the clained
features (and not only the essential ones) could be
found in said prior art disclosure (see for instance
unpubl i shed Deci sions T 450/89, (section 3.11),

T 677/ 91 (section 1.2) and T 511/92 (section 2.2).

The body of the vacuum cl eaner disclosed in E1 consists
of a front subassenbly 1 serving as dust collector
chanber, a central subassenbly 2 | odging a suction port
20 on the rear side of which the notor unit is fixed
and a rear subassenbly form ng the bl ower chanber. The
dust collector chanber and the bl ower chanber are
separated by a perforated comon wall, flared at its
peri phery, which constitutes the central part of the
suction port 20. The chanbers are not |ocated at sone
di stance from each other and nothing in this docunent,
either in the description or in the figures, suggest
that the function of the w de opened fl ared peri phera
crown of the perforated wall separating the two
chanbers m ght be to guide the flow of air. Therefore,
said w de opened flared crown cannot be considered as a
duct within the neaning of the invention (see above
section 2.1).

Mor eover, E1 describes (see page 2, lines 120 and 121
and Figure 2) the central subassenbly 2 as provided
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with the suction port 20, however, there is neither an
explicit nor an inplicit disclosure that said el enent
20 may be formed integrally with the centra
subassenbly 2, i.e. with the structural body of the
vacuum cl eaner. On the contrary the opposite seens to
be represented on Figure 2.

In the enbodi nent described by E2, the two chanbers of
the cl eaner are separated by a common wall conprising a
central recess the function of which has not been
descri bed as being to convey the flow of air from one
chanber to the other but appears on the unique Figure
as a housing for a vibration suppressor supporting one
extremty of the bl ower assenbly. Moreover, the
chanbers bei ng contiguous, the central recess of the
separating wall al so cannot be considered as a duct

wi thin the nmeaning of the invention.

The el enment di sposed between the two chanbers of the
vacuum cl eaner disclosed by E5 | ooks like the
correspondi ng el enent of the vacuum cl eaner shown in El
but with a tubul ar peripheral wall instead of a conica
one. However, the chanbers are contiguous and the
tubul ar el enent | ooks nore |ike a support for the

bl ower assenbly than a duct within the neaning of the

I nventi on.

E6 di scl oses a vacuum cl eaner havi ng a dust coll ector
chanber 2, a bl ower chanber 3 and an accessory storage
chanmber 10 which extends fromthe top of the body of
the device partly into the bl ower chanber 3 and partly
in the dust collector chanber 2 (see colums 2 and 3,
respectively lines 46 to 50 and 5 to 7 and Figures 1
and 2). Said storage space narrows the transverse
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section areas of the chanbers 2 and 3 and creates

bet ween them a constricted passage of a certain axia
| engt h t hrough which said chanbers conmmunicate with
each other. Since this passage conveys the flow of air
bet ween chanbers 2 and 3, it can be considered as a
duct within the neaning of the invention (see section
2.1 above) and, on Figures 1 and 2, it appears to be
formed integrally with the structural body of the
vacuum cl eaner. However, on the draw ngs, the section
area of the entrance opening of this passage between
chanbers 2 and 3 appears to be about the sane as the
section area of the exit opening so that the subject-
matter of Claim1l is also new over E6.

Therefore, a vacuum cl eaner conprising in conbination
all the features described in Caim1l is disclosed by
none of the docunents E1, E2, E5 and E6 cited during
t he appeal proceedi ngs and the subject-matter of
Caimlis newwthin the meaning of Article 54 EPC.

The cl osest state of the art

Among all the docunents cited during the proceedi ngs,
E6 is the sole one which describes a vacuum cl eaner
havi ng a dust collector chanber and a bl ower chanber

whi ch are not contiguous to each other but separated by
a (storage) space (see E6: Figures 1 and 2) and which
communi cate with each other not as usual through

openi ngs nmade in a comon wall but through a duct
within the neaning of the invention (see above section
2.1). Therefore, the Board considers that E6 descri bes
the state of the art closest to the invention.

The subject-matter of Claiml differs fromthis state
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of the art by the features of the characterising
portion of the claim

Pr obl em and sol uti on

Starting fromthe cl osest state of the art and taking

i nto account the above-nentioned differences, the Board
sees the problemas objectively determned (see in
particul ar decision T 13/84, Q) EPO 1986, 253) as being
to inprove the structure of the body of the vacuum

cl eaner of E6 in order to reduce its noise em ssions.
Prima facie, the Board has no reason to doubt that the
invention as clainmed in Claiml effectively brings a
solution to this problem

I nventive step (Article 56 EPQC)

When exam ning inventive step, it should be assessed
first whether all the characteristics of the invention
can be found in the state of the art. Mreover, an
interpretation of the prior art docunments as influenced
by the problem solved by the invention while the
probl em was neither nentioned nor even suggested nust
be avoi ded, such an approach being nerely the result of
an a posteriori analysis (see decision T 05/81, QJ EPO
1982, 249).

In the present case, it should be remarked that, with
the exception of E6, all the cited docunents E1, E2 and
E5 di scl ose vacuum cl eaners having a dust coll ector
chanber and a bl ower chanber | ocated side by side on
both sides of a common partition wall inside the body
of the apparatus, these chanbers communicating to each
ot her through openings made in said comon partition
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wal I and not through a duct as in E6.

Si nce the vacuum cl eaners known from E1, E2 and E5 have
no duct wthin the neaning of the present invention
between their two chanbers, the skilled person w shing
to reduce the noise em ssions of the device of E6 could
not even get fromthe teachings of El, E2 and E5 the
idea or a hint to nodify the shape of the duct.

Since, to solve the problemof noise em ssions, the

sol ution proposed usually in the state of the art, and
nore particularly in E1l which is concerned with this
problem is to nmount the bl ower assenbly on vibration

i sol ators made of vibration-absorbing material (see for
i nstance E1: columm 4, lines 25 to 26 and al so the
drawi ngs of E2 and E5), the skilled person wishing to

I mprove the vacuum cl eaner of E6 would be | ed away from
the solution of the invention and directed to the use
of inproved isolators. By followng the trend and the
teaching of the state of the art, the skilled person
woul d not even establish a correlation between the
reduction of noise emtted by the bl ower and the shape
of the duct between the bl ower chanber and the dust
col | ector chanber.

Assum ng neverthel ess that he woul d make such a
correlation, he would find absolutely no guidance in
the state of the art and woul d have, a priori, no
reason to reduce the area of the entrance openi ng of
the duct relative to the area of the exit opening.

Consequently, the Board considers that to nodify the
shape of the duct between the two chanbers of the
vacuum cl eaner according to E6 in order to arrive at



2.5.4

O der

- 12 - T 0584/ 98

the subject-matter described in Claim1l as granted does
not follow plainly and logically fromthe state of the
art disclosed in the docunents E1, E2 and E5 cited
during the appeal proceedings and thus inplies an

i nventive step wthin the neaning of Article 56 EPC.

Choosi ng the enbodi nent according to docunent D1, as
the closest prior art, in order to assess the inventive
step, cannot lead to the clainmed vacuum cl eaner,
particularly to the specific duct, for the sane reasons
as indicated in above sections 2.5.1 and 2.5. 2.

Concl usi on

The invention as described and cl ainmed in the European
pat ent under appeal neets the requirenents of the EPC
and the patent can be nmintai ned as granted.

Respondent's auxiliary requests
Since the board has acknow edged the nain request as

all onwabl e, there is no need to consider the
respondent’'s auxiliary requests.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

0329.D
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G Magouliotis C. Andries
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