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Summary of Facts and Submn ssions

2894.D

The appeal contests the decision of the Opposition

Di vi sion, dated 23 January 1998 and issued in witing
on 18 March 1998, to revoke European patent

No. O 444 902 for |ack of inventive step.

The Appellant (Proprietor of the patent) filed the

noti ce of appeal on 27 May 1998 and paid the appeal fee
on the sane day. A statenent of the grounds of appea
was submitted on 27 July 1998.

In response to a comruni cation issued by the Board
pursuant to Article 11(2) RPBA as an annex to summons
to attend oral proceedings, the Appellant submtted
with letter of 8 Cctober 2001 anended sets of clains
according to a main request and first to ninth
auxi |l iary requests.

In oral proceedings held on 8 Novenber 2001, which were
not attended by the Respondent (Qpponent), the
Appel | ant anended the auxiliary requests by cancelling
the first auxiliary request, maintaining the second
auxiliary request filed wth letter of 8 Cctober 2001
as a first auxiliary request and submtting a new
second auxiliary request and a new description page 4.
No further auxiliary requests were upheld. The issue of
I nventive step was considered in the |light of the
foll ow ng docunents:

D2: EP-A-0 131 743

D7: US-A-4 233 784

D10: GB-A-2 170 130
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Dl11: FR-A-2 481 635

D12: EP-A-0 143 468

D14: DE-U- 85 29 208

L1l The Appel |l ant requested that the decision under appea
be set aside and the patent be naintained either on the
basis of the main request filed with letter of
8 Cctober 2001 or on the basis of one of his two
auxiliary requests.

The Respondent requested in witing that the appeal be
di sm ssed.

| V. The i ndependent clains 1 and 12 of the main request
read as foll ows:

"1l. A lens edging apparatus conpri sing

an edging tool rotatable about a first axis and having
a grinding surface (10);

nmeans (52) for holding a | ens workpiece (16) which is
to be shaped, said hol di ng neans bei ng operable to
rotate the | ens workpi ece about a predeterm ned axis
paral lel to said first axis to a succession of angul ar
positions and being axially novable to alter the axia
position of the |l ens workpiece relative to the edgi ng
t ool ;

means (60) for storing data relating to the radia
position of the |l ens workpiece relative to the edgi ng
tool for each of said succession of angular positions;
sai d hol di ng neans (52) being operable to continuously
nove the | ens workpi ece along said predeterm ned axis
at a controlled axial velocity and thereby across the
grinding surface of said edging tool;

2894.D Y A
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said data storing nmeans (60) being operable to store
data relating to the axial position of the |ens

wor kpi ece with respect to said succession of angul ar
positions in order to establish a lens trajectory with
respect to the grinding surface of the edging too

whi ch conprises a succession of |lens rotation angles, a
correspondi ng succession of lens radii and a
correspondi ng succession of axial positions with
respect to the grinding surface of the edging tool;
drive neans (54) coupled to said holding neans to
control the axial, radial and rotational novenents of
sai d hol di ng neans; and

a programrabl e m croprocessor (34) responsive to the
stored data relating to said angular, radial and axia
positions to provide control signals to said drive
means derived fromthe stored data, said contro
signals controlling the axial, radial and rotationa
nmovenent of said hol ding neans so as to shape the |ens
wor kpi ece whil e noving the | ens workpi ece al ong said
predeterm ned axi s and across said grinding surface;
whereby in use the m croprocessor causes the |lens

wor kpi ece to be hel d against the grinding surface of
the edging tool to follow said lens trajectory, the
poi nt of contact between the |l ens and the grinding
surface varying axially along the grinding tool in
accordance with said stored data."

"12. A nethod of operating a | ens edgi ng apparatus of
the ki nd which has an edging tool (10) rotatable about
a first axis and having a grinding surface for grinding
a |l ens workpiece (16), in which nethod data relating to
the shape of the lens to be fornmed froma |ens

wor kpi ece are stored in a nenory (80) and the |ens

wor kpi ece i s shaped by a conbi nation of rotationa
novenment and radi al novenent in accordance with stored
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rotational and radial paraneters, the nmethod being
characterized by:

storing data for establishing a lens trajectory with
respect to the grinding surface of the edging tool,
said data conprising a succession of lens rotation
angl es, a correspondi ng succession of lens radii and a
succession of axial positions of the | ens workpiece
with respect to the grinding surface of the edging

t ool ;

hol ding the edge of the | ens workpi ece agai nst the
grinding surface of the edging tool to follow said I ens
trajectory data and thereby shape the lens while

conti nuously translating the | ens workpi ece across the
grinding surface of the edging tool at a controlled
vel ocity;

nmeasuring the radius of the shaped lens at a
predeterm ned | ens rotation angle and cal cul ating the
error between the neasured radius and the | ens radius
for said predetermned |ens rotation angle as stored in
data; and in edging a subsequent |ens workpiece,
adjusting the radial novenent of the workpiece while
hol ding it against said edging tool to correct for the
cal cul ated error."

The first auxiliary request differs fromthe nmain
request in that claim21 conprises the additiona
feature that the data storing neans is al so operable
"to store data defining the velocity at which the |ens
is translated axially across the surface of the of the
edgi ng tool for each part of the lens trajectory, said
vel ocity bei ng non-constant across the edging tool"
and in that it includes additional independent

clainms 15 and 16 conprising, as conpared with claim1
of the main request, the follow ng further features:
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G aim 15:

"means for neasuring the radius of the shaped lens at a
predeterm ned |l ens rotation angle and cal cul ating the
error between the neasured radius and the | ens radius
for a predetermned lens rotation angle as stored in
data; and for adjusting the radial novenent in edging a
subsequent | ens workpiece while holding it against said
edging tool to correct for the calculated error."

C ai m 16:

"wherein the grinding surface of said edging too
conprises a cylindrical portion (12) and a circular
apex portion (14), and said holding neans is
control |l able by said m croprocessor to translate the

| ens workpiece along said cylindrical portion while
shaping said | ens and then over said apex portion while
bevel ing an edge of the lens.”

The second auxiliary request corresponds to the first
auxiliary request with the only difference that
claim16 is del eted.

The rel evant argunents of the Appellant can be
sunmmari zed as foll ows:

Mai n request:

The invention defined in clains 1 and 12 sol ved the
wear problens of a camnormally used for shaping the

| ens and of the edging or grinding tool. In contrast,
the | ens edgi ng apparatus described in D10 and D11 used
a tenplate or camand was not, therefore, concerned
with, and did not solve, the camwear problem D10 was
primarily directed to controlling the axial and radia
nmovenent of the | ens workpiece during the bevelling
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process. Regarding the wear of the edging tool it
nmentioned the possibility of conpensating for this
wear, whereas the invention solved this problem by

di stributing the wear over the grinding surface of the
edgi ng tool by conbining, in a trajectory, angular,
radi al and axial position data of the | ens workpiece,

t hereby continuously noving the | ens workpi ece al ong
the edging tool in a single pass during the shaping
process. D14 discl osed such a continuous axial novenent
during the shaping process, but this novenent was

unrel ated to the other paraneters and, therefore, could
not provi de the advantages of controlling the axial
velocity to take account of varying grinding conditions
during the edging process, for exanple when a | ong edge
of a rectangular lens is shaped. A skilled person would
not incorporate this solution into the apparatus of D10
because D7 showed a prejudi ce agai nst the axia

novenent and there were nmany ot her sol utions avail abl e,
for exanple a manual axial adjustnent before grinding
as taught by D11 or an automatic setting of the |lens
wor kpi ece at the | east worn part of the grindi ng whee
as taught by D7. Furthernore, the axial novenent was
difficult to inplenment in D10 because it involved a

di spl acenent of the cam across the key and required a
conpl ex control arrangenent for the novenent of the

| ens.

The additi onal neasurenent step defined in claim12 was
al so not obvious since the prior art only consi dered
nmeasuring the grinding wheel, rather than the shaped

| ens at one predeterm ned rotation angle which is

qui ckly made and sati sfactory in case of a uniform wear
of the grindi ng wheel.

First and second auxiliary requests:
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As to claim1l, there was no disclosure of a non-
constant axial velocity in the available prior art.
Thi s non-constant velocity inproved the wear

di stribution of the grinding wheel, as conpared to the
constant sweeping rate of D14, in cases where the
grinding conditions change during the edging process,
for exanple in the case of non-circul ar | enses where
the anmbunt of material to be ground away differs from
one angul ar position to the next. Caim 15 incl uded
nmeans corresponding to the additional neasurenent step
defined in claim12 of the main request. As to claim 16
of the first auxiliary request, there was |ikew se no
prior art disclosing an axial displacenment of the point
of contact between the | ens workpi ece and the grinding
tool during the bevelling process. In D10 the periphery
of the | ens workpiece had to be kept exactly within the
V-groove, and in the prior art using an edging tool
conprising a cylindrical portion and a circul ar apex
portion, as shown in Figure 1 of the patent, the

peri phery of the I ens was not noved relative to the
edgi ng tool. The conplexity of the translation of the

| ens workpi ece over the apex portion would deter a
skill ed person fromconsidering this solution.

The Respondent submitted essentially the foll ow ng
count er ar gunment s:

Mai n request:

A solution to the cam wear problemwas known from D12
di scl osing the direct control of the |lens radius to be
shaped by data taken froma nenory, thereby elimnating
any cam Claim1 did not, however, exclude the use of a
circular camand the position control of the key
supporting the camaccording to stored radial and
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angul ar position data, as described in D10. The probl em
of edging tool wear was solved in D11 and D14 in the
sane manner as in clains 1 and 12, ie by a continuous
axi al novenent of the | ens workpiece along the grinding
surface of the edging tool. No problemwould arise in

I ncorporating this axial novenent into the apparatus of
D10 whi ch was al ready provided with neans for the axia
position control of the | ens workpiece according to
stored data for the purpose of controlling the
bevel | i ng operati on.

The addi ti onal neasurenent and correction step defined
in claim12 was obvious in view of the wear
conpensati on described in D10 which required

determ nation of the edging tool wear by neasuring a
shaped I ens. This step was further obvious in view of
D12 neasuring a shaped |l ens and correcting it, if
necessary. It was generally known in CNC controll ed
machi ne tools to perform automati c wear corrections by
measuring either the tool, as in D2, or the nachined
piece, as in D12.

First and second auxiliary requests:

Claim1l of the first and second auxiliary requests was
not all owabl e because there was no di scl osure of a non-
constant velocity other than a velocity difference

bet ween the edgi ng and bevel | i ng operation, and the
axial velocity was also varied in D10 during the
bevel l i ng operation. The additional feature defined in
claim16 of the first auxiliary request concerned a
known alternative to the V-groove of D10, involving two
successi ve bevelling steps rather than a single step.
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Reasons for the Deci sion
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The appeal neets the requirements of Articles 106 to
108 EPC and of Rules 1(1) and 64 EPC and is, therefore,
adm ssi bl e.

Amendnent s

As conpared with the clains of the patent as granted,
claim1l of the main request is anended to incorporate
the lens trajectory feature of claim 12 and the contro
of the radial novenent of the holding neans. This
anmendnent is supported by the description on page 5,

| ast paragraph, page 11, lines 28 to 32, and the

par agr aph bridgi ng pages 19 and 20 of the application
as originally filed (corresponding to page 3, |lines 38
to 41, page 5, lines 33 to 35 and page 8, lines 8 to 17
of the patent). The latter paragraph, in conbination
with the description of the uniformdistribution of
wheel wear on pages 13 and 14 with reference to

Figure 4 (corresponding to page 6, lines 9 to 23 of the
patent) and original claim211l, also supports the added
par agr aph, as conpared with claim1 as granted,
concerning the axially varying point of contact between
the lens and the grinding surface.

Caim1l of the first auxiliary request further
specifies that non-constant velocity data are stored in
the data storing neans for the control of the axia
translation of the |lens across the edging tool. A basis
for this feature can be found for exanple on page 6,
second paragraph, page 18, |ast paragraph and page 19,
lines 17 to 21 of the original application
(corresponding to page 3, lines 44 to 50, page 7,

lines 47 to 51 and page 8, lines 1 to 3 of the patent).
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In particular, the sequence or variation of feed
velocities nentioned in lines 20 and 21 of page 19 of
the original application obviously refers to the entire
grinding process and not only to a change of velocity
when proceeding fromthe edging to the bevelling
operation, as argued by the Respondent.

Claim15 of the first and second auxiliary requests
corresponds to claim1l of the main request, with the
addition of the | ast paragraph reciting the neasuring
and correction step of claim12 in terns of an
apparatus. A further support for this feature is found
in the first paragraph of page 18 of the origina
application (corresponding to page 7, lines 33 to 39 of
the patent). Caim16 of the first auxiliary request is
based on clains 1 and 9 of the main request, claim?9
corresponding to granted claim9 and bei ng supported by
original claim1l2.

The anended cl ains, therefore, conply with
Article 123(2) EPC. Since the anendnents define
additional limting features, there is also no
obj ection under Article 123(3) EPC

Novel ty

It is not in dispute that none of the avail able
docunent s di scl oses the subject-matter of the

I ndependent clains of the main and auxiliary requests.
Thus, no further comments on this issue are required.

I nventive activity

Mai n request



4.1.2

2894.D

- 11 - T 0608/ 98

The Board concurs with the opinion expressed in the
deci si on under appeal that D10 is the closest prior

art. The |l ens edging and bevel ling apparatus descri bed
in this docunent conprises the typical conmponents such
as a rotatable edging tool with a grinding surface
(18), axially and radially novabl e hol di ng neans
(22,23) for rotating a | ens workpi ece about an axis
parallel to the axis of rotation of the edging tool,
and drive neans (24, 40,49) coupled to the hol di ng nmeans
to control the radial and rotational novenent of the
hol di ng nmeans during the edging operation and the
axial, radial and rotational novenment of the hol ding
means during the bevelling operation. In the enbodi nent
of Figure 6 the radial position of the holding neans is
controlled by the control unit 39 through servo notor
49 adjusting the position of key 47 in accordance with
data stored on an instruction carrier 65. The data are
recorded on instruction carrier 65 in the formof sets
relating the radial and, in the case of the bevelling
operation, axial position to the angle of rotation of
the | ens workpi ece. As nmentioned on page 2, lines 83 to
89, the appropriate position data nay be sel ected

ei ther by introducing a correspondi ng instruction
carrier into the control unit or, alternatively,

sel ecting the appropriate gui dance instructions on a
carrier already in the control unit. In both cases the
control unit operates as a programmabl e m croprocessor
responsive to the data stored either on the instruction
carrier or wwthin the control unit itself.

The apparatus defined in claiml differs fromthis
known apparatus in that the hol ding nmeans is operable
to continuously nove the | ens workpiece at a controlled
axial velocity across the edging tool in accordance
with data relating to the axial position of the |ens
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wor kpi ece with respect to the succession of angul ar
positions. Thus, the lens is noved, during the edging
process, not only in radial direction but also in axia
direction in accordance with axial position data
stored, in addition to the radial position data, with
respect to the angular position of the lens. This axia
novenent results in an axial variation of the point of
contact between the |lens and the grinding surface al ong
the grinding tool, using the entire grinding surface
for the edgi ng process and thereby distributing the
wear of the grinding tool uniformly over the grinding
surface. The Board therefore agrees with the decision
under appeal that the objective problemunderlying the
i nvention defined in claim1l can be seen in a nore

uni form wear of the edging tool, thereby increasing its
service life.

The Appel | ant enphasi zed that the invention further

sol ved the problem of cam wear by replacing the
conventional camby a digital control of the radia
position of the hol ding neans. The Board cannot,
however, see any difference in this respect between the
subject-matter of claim1 and the apparatus descri bed
in connection with Figure 6 of D10. In fact, in the
enbodi nent of Figure 6 the position control is in
accordance with stored data, as defined in claim1l1, and
does not depend on the shape of a cam The circul ar
"cam used in this enbodi nent only has the function of
transmtting the driving force fromthe driving neans
to the hol ding neans, rather than of controlling the
radi al position of the sane, and is not excluded by the
wording of claiml. Elimnation of camwear is,
therefore, not part of the objective problemto be

sol ved by the invention.
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The probl em of edging tool wear is briefly touched upon
in D10 by describing, in the text bridging pages 4 and
5, the possibility of controlling the servo-notor 49,
which is responsible for the radial position of the
hol di ng means, so as to conpensate this wear. War of
the edging tool wll always occur, even if this wear is
uniformy distributed, but |ess conpensation wll be
requi red. Thus, conpensation and distribution cannot be
consi dered as nutual |y exclusive nmeasures agai nst wear,
as argued by the Appellant. Rather, the benefits of

di stributed wear of the edging tool also apply to an
appar atus havi ng neans for conpensating this wear.

A solution to the above nentioned objective problemis
di scl osed in D14 describing a notor (22) displacing the
| ens wor kpi ece (3) back and forth axially across the
grinding surface (5) of an edging tool at a controlled
velocity in order to provide a uniformwear of the
edgi ng tool. The Appell ant does not dispute this

di scl osure but argues that a skilled person woul d not
take this solution into consideration because of a
prejudi ce against it, as evidenced by D7, and of the
many ot her sol utions avail able, as taught for exanple
in D7 and D11. Both arguments are not convincing. In
fact, the description, in a single docunent such as D7,
of the risk of breaking the |l ens when noving it axially
during the edging operation, cannot support a genera
prejudice in the art but points at a problemto be
taken into consideration when using this technique. The
ot her solutions described in D7 and D11 relate to a
manual or automatic setting of the | ens workpiece to a
particul ar axial position, which is clearly nore
conpl ex and |l ess efficient than the teaching of D14
regarding the uniformty of edging tool wear. There is,
therefore, no reason to prefer or exclude any one of
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t he known sol uti ons.

When incorporating the axial novenent of the | ens
during the edging operation, as described in D14, in

t he apparatus of D10, the skilled person will have to
adapt this apparatus to include a control of the axia
novenment. I n D10 the axial novenent of the lens is
effected by a notor (40) which is described as being
preferably a stepping notor and suited for axia

I ndexation (see page 5, lines 10 to 12). Thus, notor
(40) is of the sane type as the notor (49) which is
used for radial positioning the holding neans or |ens
wor kpi ece with respect to the edging tool, and
controlled, in the enbodi nent of Figure 6, by the data
stored on the instruction carrier (65) or in contro
unit (39). The Board is, therefore, convinced that a
skilled person will consider controlling notor (40) in
the sane manner as notor (49), ie by data stored on the
instruction carrier (65) or in control unit (39),

t hereby obtaining sets of successive axial, radial and
angul ar position data on instruction carrier (65) or in
control unit (39). These sets of data correspond to a
l ens "trajectory” as defined in claim1l and include an
axi al translation across the grinding surface in a
single pass or in nmultiple passes, as in Dl14.

It will be apparent that the storage of sets of axial
radi al and angul ar position data for controlling the
novenent of the | ens workpiece, which is the obvious
result of the considerations of a skilled person on the
basis of D10 and D14, corresponds to the "relation" of
the axial novenent to the radial and angul ar position
of the | ens workpiece, identified by the Appellant as
one of the characteristics of the clainmed apparatus.
The advant ages advanced by the Appellant, for exanple
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the possibility of controlling the axial velocity to
take account of varying grinding conditions during the
edgi ng process, for exanple if a long edge of a
rectangul ar lens is shaped, require particul ar neasures
to define a control strategy which have no basis in
claim1 and cannot, therefore, be taken into

consi deration. Furthernore, the argunent of the
Appel | ant concerning the difficulty of inplenenting the
axi al nmovenent is not convincing because in D10 the key
noves together with the circular "cant and, therefore,
no relative novenent of the cam across the key woul d be
caused by an axial novenent of the | ens workpiece, and
the Board cannot see any difficulty in adapting the
nunmerical control of control unit 39 of D10 to

I ncorporate the additional axial position control,
especially as there is already an axial position
control for the axial novement of the lens during the
bevel | i ng operati on.

The Board therefore concludes that the invention
defined in claim1 of the main request does not involve
an i nventive step.

First auxiliary request

The first auxiliary request conprises three independent
apparatus clains 1, 15 and 16 and one i ndependent
met hod cl ai m 12.

Caiml differs fromclaim1l of the main request in
that the data storing neans are al so operable to store
data defining the velocity at which the lens is

transl ated axially across the surface of the edging
tool for each part of the lens trajectory, the velocity
bei ng non-constant across the edging tool. This feature
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reflects the advantage put forward by the Appellant in
connection with the main request: the axial velocity is
non-constant to take account of varying grinding

condi tions during the edging process, whereby the even
wear distribution can be further inproved. This concept
has not been disclosed in any of the avail able
docunents. D14 discussed in connection with the main
request discloses a back-and-forth novenent with a
constant velocity, and D11 indicates, on page 1,

lines 31 to 35, and page 3, line 33, the sweeping of
the | ens workpi ece across the entire wdth of the
grinding surface for uniformwear thereof, but is

conpl etely silent about the velocity or a possibly non-
constant velocity of such a sweeping novenent. The non-
constant axi al novenent of the |lens in D10 during the
bevel | i ng operation, which was advanced by the
Respondent, is required for keeping the edge of a
curved, non-circular lens in the grinding groove of the
bevel | i ng wheel and not related to the uniform wear of
the grinding tool. Thus, no indication to a non-
constant axial velocity used in the edgi ng operation
for inproving uniformwear of the edging tool can be
derived from D10.

The Board cones, therefore, to the conclusion that the
invention defined in claiml of the first auxiliary
request involves an inventive step.

Caim112 and claim 15 are both directed to the sane
concept of conpensating wear of the edging tool by
nmeasuring a radius of the edged |l ens at a predeterm ned
| ens rotation angle, calculating an error between the
nmeasured radius and the stored val ue, and adjusting the
radi al novenent when edgi ng a subsequent | ens workpi ece
to correct for the calculated error. In the decision
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under appeal this concept was considered to relate to a
usual way of carrying out the tool wear conpensation
mentioned in D10. The Board cannot share this view
because there is no indication in the avail able prior
art that tool wear can be related to a radius
neasurenent at one predeterm ned | ens rotation angle.
The Respondent all eged a general know edge in the

manuf acture of work pieces by machine tools wthout,
however, presenting any evidence in support of this
allegation. In the Board's view, it would be a norma
consideration to follow the teaching of D2 by neasuring
the grinding wheel itself for determning its wear. D12
referred to by the Respondent discloses neasuring the
edged I ens around the entire periphery to detect edging
I naccuracies to be corrected in a subsequent re-edging
operation of the same |lens, w thout however relating
these inaccuracies to the state or wear of the edging
tool. Conpared to the known art the clainmed concept for
conpensating tool wear requires only a single radius
measurenent and is, therefore, nuch sinpler and

qui cker. A previously undisclosed solution of a known
probl em havi ng this mani f est advantage cannot fairly be
consi dered to be obvi ous.

The Board is therefore convinced that the invention as
defined in clains 12 and 15 involves an inventive step.

As conpared with claim1 of the main request, claim16
conprises an additional feature concerning a particular
edgi ng tool having a cylindrical portion and a circular
apex portion and a control of the holding neans so as
to translate the | ens workpi ece along the cylindrica
portion while shaping the I ens and then over the apex
portion while bevelling an edge of the lens. It is not
in dispute that an edging tool of this kind, as shown
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in Figure 1 of the patent, is prior art and typically
used for edging and bevel ling non-ophtal mc | enses,

repl aci ng the conbi nation of grinding wheels (18) and
(19) of D10. The cylindrical portion of this known
edgi ng tool was used for shaping the | ens and,
therefore, corresponds to grinding wheel (18) of D10.
The I ens was bevelled by holding it against the apex
portion, rather than placing its periphery in the
groove fornmed in the grinding wheel (19) of D10. Thus,
it remains to be determ ned whether a skilled person
woul d consi der translating the | ens workpiece not only
across the cylindrical surface, as suggested by D14,
but al so over the circular apex portion when bevelling
the lens, in order to solve the sanme probl em of
distributing the tool wear. In the Board's view, this
question nust be answered in the affirmative because
the type of edging tool is prior art and the concept of
sweepi ng the grinding surface for distributing the too
wear is disclosed in D11 and D14 and, therefore, the
additional step of translating the | ens workpi ece over
t he apex portion when bevelling the I ens anpbunts to

not hing el se than the application of a known concept to
a known device. In particular, no unexpected results or
difficulties can be seen when inplenenting the
transl ati on over an apex portion. An even distribution
of the tool wear can be expected over the entire
grinding surface of the apex portion, as with the axia
novenent across the cylindrical portion, and the
translation in the case of a curved, non-circular |ens
may appear conplex but corresponds to the superposition
of several novenents which can be easily realized in a
nunerical control unit such as unit (39) of D10. It
cannot, therefore, be accepted that this conplexity
woul d deter a skilled person from considering the
translation of the | ens workpiece over the apex
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portion.

The Board therefore concludes that the invention
defined in claim16 is obvious to a skilled person in
view of the available prior art and, therefore, does
not neet the requirenent of Article 52(1) in

conbi nation with Article 56 EPC

As a consequence, the first auxiliary request cannot be
al | owed as conpri si ng non-patentable claiml16.

Second auxiliary request

The second auxiliary request differs fromthe first
auxiliary request only in that claim16 is cancell ed.
Thus, the first auxiliary request conprises independent
clainms 1, 12 and 15 which are consi dered all owabl e for
the reasons set out in points 4.2.2 and 4. 2.3 above.
Since the dependent clains 2 to 11 and 13, 14 define
further devel opnents of the subject-matter of

i ndependent clains 1 and 12, respectively, the entire
set of clains of the first auxiliary request neets the
requi renent of inventive step. The description page 4
was anmended to provide conformty between the
description and the clains of the second auxiliary
request.

The Board therefore concludes that the patent can be
mai nt ai ned on the basis of the clains according to the
second auxiliary request.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside
2. The case is remitted to the first instance with the
order to maintain the patent as anended in the

foll owi ng version

- clains 1 to 15 according to the second auxiliary
request submtted during the oral proceedings;

- description pages 2, 3 and 5 to 33 as granted
together with page 4 as submtted during the ora
pr oceedi ngs;

- Figures 1 to 11 as granted.

The Regi strar: The Chai r man:

A. Counillon C T. WIson

2894.D



