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Summary of Facts and Submn ssions

The appeal is fromthe decision of the opposition
di vision rejecting the opposition agai nst European
patent No. 0 454 392.

I ndependent claim1 of the contested patent reads as
fol | ows:

"1l. A nmethod of thickening linme sludge with a drum
filter according to which nethod the Ilinme sludge is

t hi ckened on a precoat filter |ayer of the |ine sludge
formed on the surface of a filter drumwhich is
partially immersed in a vat containing |inme sludge,
characterized in that the precoat filter layer is
subject to a liquid jet fromabove the surface of the
lime sludge in the vat for renoving a strip at a tine
fromthe precoat filter |layer by neans of said |iquid
jet reciprocating continuously in the |ongitudina
direction of the drum”

1. In the contested decision the opposition division
consi dered the follow ng two docunents:

Dl: US-A-3 521 751 and

D2: US-A-2 839 194

Concerning inventive step, the opposition division was
not convinced that, starting from Dl as nearest prior
art, the skilled person would conbi ne the teaching of
D2 with that of DL to arrive at the subject-mtter of
claim 1.

L1, Inits witten statenent setting out the grounds of

1616.D Y A
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appeal , the appellant (opponent) argued that in
contrast to what was stated in the contested deci sion,
the clained nethod only differed fromthat of Dl in
that the features "from above the surface of the line
sludge in the vat" and "conti nuously" were not
disclosed in D1. It also submtted that the conbi nation
of D1 and D2 would in an obvi ous manner |ead the
skilled man to a nethod specified in claiml of the
pendi ng patent.

The respondent (patent proprietor) argued that the
skill ed person would not consider a conbination of D1
and D2 in view of the fact that D2 did not relate to
the technical field of the opposed patent, nanely pre-
coat technol ogy and the probl ens associated therew th.
W t hout hindsight considerations, even a conbi nati on of
D1 and D2 could not |lead the skilled person to the

cl ai med net hod.

The appel |l ant requested that the decision under appea
be set aside and that the patent be revoked.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1616.D

In the present case, only inventive step is at issue.

In the contested decision, the disclosure of D1 has
been considered to represent the closest prior art.
This has not been in dispute. Under these

ci rcunst ances, the board can accept the disclosure of
D1 as a starting point in the assessnent of inventive
st ep.
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D1 di scloses the use of a rotating vacuumdrumfilter
for pre-coat filtration of solids suspended in a

i quid. Upon operation, the filter cake is continuously
renoved fromthe surface of the rotating filter drum by
means of a scraper extending along the whole | ength
thereof. The edge of the scraper is positioned such
that a thin |layer of cake remains on the surface of the
filter drum acting as a pre-coat filtering layer in
the sense of claim1l of the contested patent. This pre-
coat | ayer becones clogged upon extended operation of
the filter, and is entirely renewed "periodically",

wi t hout a necessity to stop the filtering operation.

For that purpose, the apparatus disclosed in D1
conprises a nozzle noving axially back and fourth al ong
the rotating drumand directing a fluid, preferably
liquid jet against the filter drum surface. The speed
of the novenment of the nozzle is such that after any
revolution of the drum the unit conprising the nozzle
has travell ed one working width. Hence a strip of the
pre-coat |ayer is renoved at a tine. The nozzle is
positioned bel ow the | evel of the suspension to be
filtered in such a way that a fresh pre-coat |ayer can
be fornmed again before the cleaned strip energes from

t he suspension. See clains 1 and 3, Figures 1 and 3,
colum 1, lines 39 to 58, colum 2, lines 27 to 34 and
lines 43 to 53.

Sonme of the features of the clainmed subject-nmatter are
not disclosed in D1.

D1 does not disclose a liquid jet applied above the
surface of the level of the suspension to be filtered.

Thi s was not di sputed.

The board concurs with the appellant that a "liquid jet
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reci procating continuously” is not clearly and

unanbi guously disclosed in D1. The expression
"periodically", as used in colum 1, lines 48 to 49 and
colum 2, line 28 and line 45 of D1 does not
necessarily inply a continuously reciprocati ng novenent
of the nozzle. Rather, these passages can al so be
understood to nean that the novenent of the nozzle is
only initiated after a certain fixed tinme of operation
(ie periodically), when the pre-coat |ayer has becone
fouled to a degree which is not acceptable. This
construction of the termperiodically is in conformty
with the requirenent that the overall filtering process
of D1 is a continuous one, see colum 1, line 39 and
also item 6.3 bel ow.

Mor eover, D1 does not nention the application of the
met hod di sclosed to the filtering of |linme sludge. This
was not under dispute and was al ready pointed out by
both the exam ning division and the respondent during
t he exam nation of the case. See in particular the
notification of the exam ning division dated 26 August
1993, item 2 and the appellant's |letter dated

23 Septenber 1994, second paragraph.

Techni cal probl em

According to the contested patent, the technica
problemto be solved by the claimed subject-nmatter
consists in providing an inproved nethod for thickening
Iime sludge, which overcones sone of the disadvantages
of prior art methods, including the one according to
D1, see colum 1, lines 8 to 58 of the contested

pat ent .

The continuously reciprocation novenent of the cleaning
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jet inplies that the properties of the entire cake and
pre-coat |ayer on the surface of the filter drumvary
very little over tinme. The board, therefore, finds it
credible that, as nentioned in the contested deci sion,
reasons 7., disturbances in an operation downstream
thereof resulting from stoppage or change in vol une
and/ or dry solids content of the thickened nmaterial due
to the pre-coat renewal are effectively prevented by

t he cl ai ned net hod.

4.3 Mor eover, the provision of a liquid jet above the
liquid | evel in the vat, rather than below the liquid
| evel as required by D1, has certain advantages in
connection with linme sludge filtration. As pointed out
by the respondent in the course of the exam nation
proceedi ngs, such an arrangenent allows for the
provision of a rake-like agitator in the vat and
results in a better cleaning operation. See letter
dated 23 Septenber 1994, page 1 letter dated 10 Cctober
1994, itens "1)" and "3)". These advantages have not
been questioned by the appell ant.

4.4 In view of the above considerations the board is
convi nced, and it was not disputed by the appell ant,
that the stated technical problemis solved by the
subject-matter of claim1.

4.5 Hence, it remains to be seen whether the nethod as
claimed is rendered obvious by the prior art cited by
t he appel | ant.

5. Dl explicitly requires the nozzles to be di sposed bel ow
the liquid level in the vat (see claim1l: "within the
body of the m xture"), in order to avoid "vacuum
| eaks”. See in particular columm 1, lines 53 to 58 and

1616.D Y A
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colum 2, lines 54 to 62. Accordingly, D1 taken al one
cannot possibly suggest the positioning of the nozzle
above the liquid level, Iet alone any advant ages
associ ated therewith in connection with |inme sludge
filtration.

Docunent D2 di scl oses the continuous operation of
rotating vacuumdrumfilters for filtering - inter alia
- cal cium carbonate suspensions. See Figures 1 and 9,
colum 2, lines 60 to 73.

In the contested decision, the opposition division held
that D2 did not disclose a pre-coat filtration in the
sense of the contested patent, as the entire filter
cake is continuously renoved fromthe entire breadth of
the filter cloth. Stationary spray headers were used
for sinultaneously renoving any renai ni ng cake fromthe
whole width of the filter. These findings were not

di sputed by the appellant.

The board notes that it was undi sputedly known to carry
out pre-coat filtration of Iinme sludge using rotating
vacuumdrum filters, see the contested patent,

colum 1, lines 8 to 27. Hence the board concurs wth
the respondent and the opposition division in that, due
to the differences in terns of the filter technol ogi es
relied upon, a skilled person trying to nodify the

met hod of D1 would not consider D2 at all. Therefore,
D2 cannot possi bly suggest any nodificati on what soever
concerning an arrangenent for the renewal of a pre-coat
| ayer .

The reference, by the appellant, to the term
"“continuous" used in the title of D2 cannot alter this
finding. Al though the novenent of the nozzle according
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to D1 is not necessarily "continuously reciprocating",
the overall filtration nmethod of Dl is neverthel ess
conti nuous and needs not to be interrupted for the
renewal of the pre-coat |ayer. See D1, colum 1,

line 39 and lines 48 to 51 (see "without the necessity
that the apparatus has to be stopped"). Hence, the term
"“continuous" as used in D2 would not particularly
incite the skilled person to consider this docunent
relating to a different technol ogy when trying to

i nprove the nethod of DI1.

The nere fact that D2 discloses stationary spray
header s di sposed al ongside the entire drumfilter above
the liquid level is not sufficient to support the

appel lant's allegation that it was obvious to nodify
the method of D1 accordingly. In particular, the
appel | ant has not presented any argunents as to why a
skilled person "aimng at inproving the |inme sludge
filtering process" would opt for such a nodification.
Hence, the board holds that D2 cannot, w thout

consi derations based on hindsi ght, suggest the
arrangenent of the nozzles above the liquid level in
the pre-coat filtration process of D1 at all, let alone
in view of any advantages thereof achievable in line
sludge filtration.

Therefore, the docunents cited by the appell ant cannot
render the clainmed subject-matter obvious. The subject-
matter of claim11, and consequently of dependent

clains 2 to 6, is thus based on an inventive step.



For these reasons it

The appeal is dism ssed.

The Regi strar

P. Martorana
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I s decided that:

The Chai r nan

R Spangenberg



