BESCHWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN
PATENTAMTS CFFI CE DES BREVETS
I nternal distribution code:
(A) [ ] Publication in QJ
(B) [ ] To Chairmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution

DECI SI ON

of 11 Cctober 2001

Case Nunber: T 0812/98 - 3.2.3
Appl i cation Nunber: 94926668. 8

| nt ernati ona
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:

Hi gh pressure atom zation systens for
Appl i cant:

The Procter & Ganbl e Conpany
Opponent :

Headwor d:

Rel evant | egal provisions:

EPC Art. 54, 56

Keywor d:

"Novelty - state of the art"”

"I nventive step -

Deci si ons cited:

Cat chword

EPA Form 3030 10.93

WO A- 95/ 08400
BO5B 11/ 00

EN

hi gh viscosity products

(yes) after amendnent"”



9

Europdisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0812/98 -

3.2.3

DECI SI1 ON

of the Techni cal Board of Appeal 3.2.3

Appel I ant :

Represent ati ve:

Deci si on under appeal :

Conposition of the Board:

Chai r man: C. T. Wlson
Menber s: F. Brosam e
J. P. Seitz

of 11 Cctober 2001

THE PROCTER & GAMBLE COVPANY
One Procter & Ganble Pl aza
Ci nci nnati

Ohi 0 45202 (US)

Engi sch, Gautier

Procter & Ganbl e

Eur opean Techni cal Center N. V.
Tensel aan 100

B- 1853 St ronbeek- Bever ( BE)

Deci si on of the Exami ning D vision 2.3.07.085 of

t he European Patent Office posted 5 February 1998
refusi ng European patent application

No. 94 926 668.8 pursuant to Article 97(1) EPC



- 1- T 0812/ 98

Summary of Facts and Submn ssions

2465.D

Wth decision of 5 February 1998 the exam ning division
ref used European patent application No. 94 926 668.8 in
the light of

(D1) US-A-4 941 595,

Agai nst the above decision the applicant - appellant in
the followi ng - | odged an appeal on 6 April 1998 payi ng
the fee on the sane day and filing the statenent of
grounds of appeal on 12 June 1998 together with new
clains and a revised description.

Fol | owi ng the board's Conmuni cati on pursuant to
Article 110(2) EPC dated 23 August 2001 the appel | ant
filed clains 1 to 8 according to the main request and

to the auxiliary request.

Caiml of the main request reads as foll ows (obvious
errors in features (b), (c) and (d) with respect to
"val ue" instead of "valve", "passageway" instead of
"passage way" and "val ve seat" instead of "seat valve"
bei ng corrected):

“"1l. A high pressure dispensing and atom zati on system
for a conparatively high viscosity fluid product,
said systemincluding a conparatively high
viscosity fluid product, a container for storing
sai d product prior to dispensing and atom zi ng
said product, and a nmanually operated punp sprayer
(5) for dispensing said product from said
contai ner, said punp sprayer (5) being associ ated
Wi th an opening in said container so as to permt
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di spensi ng of said product fromw thin said
cont ai ner when said punp sprayer (5) is actuated
during a dispensing operation, said punp

sprayer (5) further including a pre-conpression
punp nechani sm wherein said product is dispensed
only when a pre-determ ned pressure value is
exceeded wthin said punp sprayer (5), said punp
mechani sm further including a first cylinder (30)
and a second cylinder (40) within said first
cylinder (30), said second cylinder (40) having an
outer wall defining an interior of said second
cylinder (40), said second cylinder (40) including
a di scharge valve (45) within said interior and a
pre-conpression spring (55) for biasing said

di scharge valve (45) toward a cl osed position, and
a nozzle assenbly (10) associated with said punp
sprayer (5) for dispensing and atom zing said

pr oduct

(a) said punp sprayer (5) includes neans for
provi di ng reduced fl ow resistance for high
viscosity fluid wthin said pre-conpression
punp nmechani smto achi eve i nproved operating
efficiency and reduced pressure | osses, said
means for providing reduced flow resistance
conprising radial passage neans (80) for
comruni cati ng said product froman area
between said first cylinder (30) and said
second cylinder (40) into the interior of
sai d second cylinder (40) such that said
product is permtted to flow nore freely
t hrough the wall of said second cylinder
(40) to act upon said discharge valve (45),
wherei n when sai d product acts upon said
di scharge valve (45) wth sufficient



2465.D

appeal

(b)

(c)

(d)

- 3 - T 0812/ 98

pressure to overcone said pre-conpression
spring (55), said product is discharged from
said punp sprayer (5) through said nozzle
assenbly (10); and

sai d pre-determ ned pressure val ue conprises
a conparatively high threshold pressure
defining a | ower end of an operating range
to provide inproved atom zation of said
product ;

sai d di scharge val ve (45) opening in a
del i very passageway (75) to the nozzle
assenbly (10);

sai d di scharge val ve (45) contacts a val ve
seat (85), said discharge valve (45) further
bei ng surrounded by a passageway w thin said
second cylinder (40), characterised in that
sai d passageway is tapered fromsaid radia
passage nmeans (80) toward said val ve seat
(85) and the delivery passageway (75), and
that this tapering gradually increases the
velocity of the fluid product as it noves
froma | arger passage toward the smaller
area, whereby said product is permtted to
flow snoothly and freely past said di scharge
val ve (45) toward said nozzle assenbly (10)
during product discharge.”

The appel |l ant requests to set aside the decision under

and to grant the patent on the basis of clains 1

to 8 of either the main or the auxiliary request,
together with description, pages 1, 2, 6 to 13 of
WO A- 95/ 08400, pages 3 to 5 and 14 submitted on 16 June
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1998; and draw ngs, sheets 1/4 to 4/4 of WO A-95/08400.

VI . Hi s argunents essentially can be summari zed as foll ows:

- the clainmed subject-matter differs from (D1l) since
(D1) has a narrowed neck "44" between the val ve
seat and the delivery passageway so that the
velocity of the fluid decreases as it noves

towards the delivery passageway,;

- in contrast to the teaching of (Dl) the velocity
of the fluid increases as it noves towards the
del i very passageway so that the subject-nmatter of
claiml (main and auxiliary request) is novel;

- contrary to the teaching of (D1) thin-filmflow
conditions for the fluid to be conveyed between
cylindrical parts of the punp nechani sm and
repeated 90° turns of the fluid are overcone by
the cl ai ned gradual tapering of the cross-
sectional area along the route taken by the fluid
enabl i ng needed fl ow velocity, pressure and flow
rate at the nozzle entrance;

- the clainmed invention thereby solves a probl em
whi ch existed in (Dl) and | ead to unsatisfactory

spray patterns of the fluid to be applied;

- summari zi ng, a European patent shoul d be granted
on the basis of either the nmain or auxiliary

request.

Reasons for the Decision

2465.D Y A
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The appeal is adm ssible.

Mai n request

Anmendnent s

Claim1 defines a passageway which is tapered fromthe
radi al passage neans "80" towards the valve seat "85"
and the delivery passageway "75" as clearly disclosed
in original Figures 1 and 4 and claim5 ("is
tapered...to flow snoothly and freely past said

di scharge valve"); support of this technical feature
can also be found in page 10, lines 3 to 11, as
originally filed, fromwhere the effects of this
structural feature are also derivable, nanely gradually
i ncreasing the velocity of the fluid to fl ow snoothly
and freely past the discharge valve "45" towards the
nozzl e assenbly "10".

Caiml is therefore not open to an objection under
Article 123(2) EPC. This is also true for clainms 2 to
8.

Novel ty

Nearest prior art docunent is (Dl) which clearly

di scl oses a narrowed neck "44" | eading on the one hand
to an increased velocity of the fluid and on the other
hand to an abrupt decrease thereof when entering the
channel / passageway to the spray nozzle, see Figures 1/2
of (Dl). The teaching of (Dl) is therefore
contradictory to the subject-matter of claiml
prescribing that the velocity of the fluid is gradually
increased as it noves to the delivery passageway " 75"
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whereby the fluid is permtted to flow snoothly and
freely past the discharge valve "45" to the nozzle
assenbly "10".

Summari zi ng, the subject-matter of claim1 is novel,
Article 54 EPC

I nventive step

(D1) as the nearest prior art is characterized by a

di spensi ng and atom zati on systemwhich is not fully
adapted to deal with high viscosity fluid products
since they are submtted to thin-filmflow conditions
and to repeated 90° turns, see gaps between cylinders
"58" and "24" and "66" and "12" and sharp 90° turns on
top of cylinder "58" and at the bottom of cylinder "10"
according to Figures 1 and 2 of (Dl1). It is true that
the narrowed neck "44" is tapered on its entry side,
however, upstreamthereof the small gap between "66"
and "12" is increased prior to the tapered neck portion
so that the velocity of the fluid is decreased.

Starting from (Dl) the objectively remaining problemto
be solved by the invention is seen in achieving optinmm
conditions with respect to flow velocity, pressure and
flowrate at the nozzle in conbination with high
viscosity fluid products.

The solution to the above problem of the present
invention is achieved with the features laid down in
claim1, nanely by specifically adapting the structural
el enents of the dispensing and atom zation systemin
the vicinity of the discharge valve "45" to the

requi renments of high viscosity fluid products in that

t he passageway between the primary piston "35" and the
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di scharge valve is tapered starting fromthe radia
passage neans "80" towards the valve seat "85" and the
foll ow ng passageway "75". This tapering gradually

I ncreases the velocity of the fluid which is allowed to
flow snoothly and freely past said discharge val ve
towards the nozzle assenbly "10" during product

di schar ge.

The cl ai ned subject-matter |eads to a reduced pressure
| oss and fl ow reduction within the punp nechani sm so
that the nozzle is provided with the needed fl ow

vel ocity, pressure and flow rate at its entrance

| eading to a conparatively narrow pressure range and
ensuring a finely dispersed product spray with a
conparatively narrow distribution of particle sizes,
under a wi de range of actuation circunstances, see
page 4, |ast but one paragraph or page 7, third

par agr aph or page 10, second paragraph according to
WO A- 95/ 08400 (I nternational Publication Nunber).

As can be seen fromthe above advantages inherent to
the cl ai med punp construction according to claim?21 high
viscosity fluid products are difficult to handl e and
necessitate specific paraneters to be maintai ned such
as flow velocity, pressure and flow rate at the nozzle
to achi eve acceptabl e atom zation and spray patterns.

From (D1) a skilled person not know ng the clained

i nvention and being confronted with the object to be
solved by the invention was not directed to the clained
structural features according to claim1 since (D1)
does not disclose the necessity to provide for a

t apered passageway prior to the valve seat and the
del i very passageway nor would it render such a
construction obvious. Rather, (Dl) is based on a punp
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construction | eading to remarkabl e pressure | osses due
to sharp turns, narrow spaces and w deni ng passageways
of the fluid product. In other words the clear concept
governi ng the punp construction of claim1 which has to
be applied when dealing with high viscosity fluid
products is unknown to (Dl1) so that (D1l) is no obstacle
to patentability of the subject-matter of claim1 under
Articles 54 and 56 EPC.

4.7 Caiml of the main request is therefore all owabl e.
This is true also for clains 2 to 8 which relate to
specific enbodi nents of the subject-matter according to
t he i ndependent claim 1.

Auxi |l i ary request

5. Clainms 1 to 8 of the main request being allowable it is

not necessary to deal with the nerits of the clains
according to the auxiliary request.

Or der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of:

d ai ns: 1to 8 submtted on 26 Septenber 2001 as
mai n request wth the foll ow ng

anendnments of claiml1l,

2465.D Y A
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in feature (b) "valve" anmended into

"val ue",

in feature (c) "passage way" anended
i nto "passageway",

in feature (d) line 1, "seat valve"

amended into "val ve seat”;

pages 1, 2, 6 to 13 of WO A-95/08400,
pages 3 to 5 and 14 submtted on 16 June
1998;

sheets 1/4 to 4/ 4 of WO A-95/08400.

The Chair nman

C T. WIson



