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Summary of Facts and Subm ssi ons

1273.D

Eur opean patent No. 0 608 034 was granted on 3 Apri
1996 on the basis of European patent application
No. 94 200 120.7.

The granted patent was opposed by the present
respondents on the grounds that its subject-matter

| acked novelty and/or inventive step (Article 100(a)
EPC). O the extensive state of the art relied upon in
t he opposition proceedings only the follow ng pre-
publ i shed docunents have played any significant role on
appeal :

(D2)  DE-U-7 823 120

(D8)  FR-A-2 636 014

(D10) DE-U-8 700 521

Wth its decision posted on 29 July 1998 the Opposition
Di vision revoked the patent.

The reasons given for the decision were that the

subj ect-matter of claim 1l according to the main request
| acked novelty with respect to docunents D8 and D10 and
that the subject-matter of the respective clains 1
according to the first to fifth auxiliary requests

| acked novelty wth respect to docunent D8.

An appeal against this decision was filed on 8 Cctober
1998 and the fee for appeal paid at the sane tine. The
statenent of grounds of appeal was filed on 8 Decenber
1998.
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The appellants (proprietors of the patent) requested
that the decision under appeal be set aside and the

pat ent maintai ned in anended formon the basis of
claim1 according to the main request considered by the
OQpposition Division. They al so requested rei nbursenent
of the appeal fee.

The relevant claim 1l reads as foll ows:

"Filter device (5), in particular for a notor
vehicle (1), provided with a base part (6) conprising
means (22,23) adapted for fixing to the vehicle (1) and
defining at |east one receiving space (11), the form
and di nmensions of the base part (6) being adapted to
the vehicle (1), and with at | east one exchangeabl e
filter part (7) arranged in the receiving space (11),
the form and di nensions of the receiving space (11) and
the filter part (7) being independent of the vehicle
(1), the filter part (7) being formretaining and
conprising a filter elenent (12) placed between a pre-
filter and an after-filter and filled with active
carbon (19), and the receiving space (11) being
accessible fromthe inflow side of the base part (6)."

In a comuni cati on dated 22 Septenber 1999 pursuant to
Article 11(2) RPBA the Board indicated that it was not
clear to it what technical limtations were inposed on
the form and di nensions of the receiving space and the
filter part by the requirenent of claim1 that they be
"i ndependent of the vehicle". It appeared to the Board
that any filter part which was capable of being used in
vari ous vehicles by virtue of an appropriate adaptor
conprising a base part which was fixed to the vehicle
could be considered as being "independent of the
vehicle" as was the receiving space for the filter part
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in the base part.

Wth a letter received on 16 February 2000 the
appel l ants requested that the clains according to the
first to fifth auxiliary requests considered by the
Opposition Division al so be considered in the appeal as
first to fifth auxiliary requests and submtted ten
further proposals for the wording of claim1 according
to sixth to fifteenth auxiliary requests. The new
proposal s were intended to highlight the basic concept
underlying the invention.

The wording of the respective clains 1 according to the
first to fifteenth auxiliary requests is as foll ows:

First auxiliary request:

"Filter device (5), in particular for a notor
vehicle (1), provided with a base part (6) conprising
means (22,23) adapted for fixing onto a suction opening
of a heating and ventilation system (2) of the vehicle
(1) and defining at | east one receiving space (11), the
form and di nensi ons of the base part (6) being adapted
to the heating and ventilation system (2) of the
vehicle (1), and with at | east one exchangeable filter
part (7) arranged in the receiving space (11), the form
and di nensions of the receiving space (11) and the
filter part (7) being independent of the heating and
ventilation system (2) of the vehicle (1), the filter
part (7) being formretaining and conprising a filter
el enent (12) placed between a pre-filter and an after-
filter and filled with active carbon (19), and the
recei ving space (11) being accessible fromthe inflow
side of the base part (6)."
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Second auxiliary request:

"Filter device (5), in particular for a notor
vehicle (1), provided with a base part (6) conprising
means (22,23) adapted for fixing to the inflow side of
a suction opening of a heating and ventilation system
(2) of the vehicle (1) and defining at |east one
recei ving space (11), the form and di nensi ons of the
base part (6) being adapted to the suction opening of
t he heating and ventilation system (2) of the vehicle
(1), and with at | east one exchangeable filter part (7)
arranged in the receiving space (11), the form and
di mensi ons of the receiving space (11) and the filter
part (7) being independent of but smaller than the base
part (6), the filter part (7) being formretaining and
conprising a filter elenent (12) placed between a pre-
filter and an after-filter and filled with active
carbon (19), and the receiving space (11) being
accessible fromthe inflow side of the base part (6)."

Third auxiliary request:

"Motor vehicle (1), provided with a filter device
(5) conprising a base part (6) having neans (22, 23)
adapted for fixing to the vehicle (1) and defining at
| east one receiving space (11), the form and di nensions
of the base part (6) being adapted to the vehicle (1),
and with at |east one exchangeable filter part (7)
arranged in the receiving space (11), the form and
di mensi ons of the receiving space (11) and the filter
part (7) being independent of the vehicle (1), the
filter part (7) being formretaining and conprising a
filter element (12) placed between a pre-filter and an
after-filter and filled with active carbon (19), and
t he receiving space (11) being accessible fromthe



1273.D

- 5 - T 0987/ 98

i nfl ow side of the base part (6)."

Fourth auxiliary request:

"Motor vehicle (1), provided with a filter device
(5) conprising a base part (6) having neans (22, 23)
adapted for fixing onto a suction opening of a heating
and ventilation system (2) of the vehicle (1) and
defining at |east one receiving space (11), the form
and di nmensions of the base part (6) being adapted to
t he heating and ventilation system (2) of the vehicle
(1), and with at | east one exchangeable filter part (7)
arranged in the receiving space (11), the form and
di mensi ons of the receiving space (11) and the filter
part (7) being independent of the heating and
ventilation system (2) of the vehicle (1), the filter
part (7) being formretaining and conprising a filter
el ement (12) placed between a pre-filter and an after-
filter and filled with active carbon (19), and the
recei ving space (11) being accessible fromthe inflow
side of the base part (6)."

Fifth auxiliary request:

"Motor vehicle (1), provided with a filter device
(5) conprising a base part (6) having neans (22, 23)
adapted for fixing to the inflow side of a suction
opening of a heating and ventilation system (2) of the
vehicle (1) and defining at | east one receiving space
(11), the form and di nensions of the base part (6)
bei ng adapted to the suction opening of the heating and
ventilation system (2) of the vehicle (1), and with at
| east one exchangeable filter part (7) arranged in the
recei ving space (11), the form and di nensi ons of the
recei ving space (11) and the filter part (7) being
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i ndependent of but snmaller than the base part (6), the
filter part (7) being formretaining and conprising a
filter element (12) placed between a pre-filter and an
after-filter and filled with active carbon (19), and

t he receiving space (11) being accessible fromthe

i nfl ow side of the base part (6)."

Si xth auxiliary request:

"Filter device (5) for a notor vehicle (1),
provided with a base part (6) selected froma plurality
of different base parts, the form and di mensions of
each different base part (6) being adapted to a
specific vehicle (1), said selected base part (6)
conprising nmeans (22,23) adapted for fixing to the
vehicle (1) and defining at | east one receiving space
(11), and with at | east one exchangeable filter part
(7) arranged in the receiving space (11), the form and
di mensi ons of the receiving space (11) and the filter
part (7) being independent of the vehicle (1), the
filter part (7) being formretaining and conprising a
filter element (12) placed between a pre-filter and an
after-filter and filled with active carbon (19), and
t he receiving space (11) being accessible fromthe
i nfl ow side of the base part (6)."

Seventh auxiliary request:

"Filter device (5) for a notor vehicle (1),
provided with a base part (6) selected froma plurality
of different base parts, the form and di mensions of
each different base part (6) being adapted to a
specific vehicle (1), said selected base part (6)
conprising nmeans (22,23) adapted for fixing to the
i nfl ow side of a suction opening of a heating and
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ventilation system (2) of the vehicle (1) and defining
at | east one receiving space (11), and with at | east
one exchangeable filter part (7) arranged in the

recei ving space (11), the form and di nensi ons of the
recei ving space (11) and the filter part (7) being

i ndependent of the vehicle (1), the filter part (7)
being formretaining and conprising a filter el enent
(12) placed between a pre-filter and an after-filter
and filled with active carbon (19), and the receiving
space (11) being accessible fromthe inflow side of the
base part (6)."

Ei ghth auxiliary request:

"Motor vehicle (1), provided with a filter device
(5) conprising a base part (6) selected froma
plurality of different base parts, the form and
di mensi ons of each different base part (6) being
adapted to a specific vehicle (1), said sel ected base
part (6) having neans (22,23) adapted for fixing to the
vehicle (1) and defining at | east one receiving space
(11), and with at | east one exchangeable filter part
(7) arranged in the receiving space (11), the form and
di mensi ons of the receiving space (11) and the filter
part (7) being independent of the vehicle (1), the
filter part (7) being formretaining and conprising a
filter element (12) placed between a pre-filter and an
after-filter and filled with active carbon (19), and
t he receiving space (11) being accessible fromthe
i nfl ow side of the base part (6)."

Ni nth auxiliary request

"Motor vehicle (1), provided with a filter device
(5) conprising a base part (6) selected froma
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plurality of different base parts, the form and

di mensi ons of each different base part (6) being
adapted to a specific vehicle (1), said sel ected base
part (6) having neans (22,23) adapted for fixing to the
i nfl ow side of a suction opening of a heating and
ventilation system (2) of the vehicle (1), and defining
at | east one receiving space (11), and with at | east
one exchangeable filter part (7) arranged in the

recei ving space (11), the form and di nensi ons of the
recei ving space (11) and the filter part (7) being

i ndependent of the vehicle (1), the filter part (7)
being formretaining and conprising a filter el enent
(12) placed between a pre-filter and an after-filter
and filled with active carbon (19), and the receiving
space (11) being accessible fromthe inflow side of the
base part (6)."

Tenth auxiliary request,

"Col l ection of filter devices (5) for notor
vehicles (1), conprising:

- a nunber of different base parts, the form and
di mensi ons of each different base part (6) being
adapted to a specific vehicle (1), each said base part
(6) conprising nmeans (22,23) adapted for fixing to said
specific vehicle (1) and defining at |east one
recei ving space (11) accessible fromthe inflow side of
t he base part (6), the formand di nensions of the
recei ving space (11) being i ndependent of the specific
vehicle (1), and

- a correspondi ng nunber of exchangeable filter
parts (7) for arranging in the receiving spaces (11) of
t he base parts (6), the form and di nensions of the
filter parts (7) being independent of the vehicles (1),
each said filter part (7) being formretaining and
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conprising a filter elenent (12) placed between a pre-
filter and an after-filter and filled with active
carbon (19)."

El eventh auxiliary request:

"Met hod of providing a plurality of different
notor vehicles (1) with filter devices (5), conprising
t he steps of:

- providing a nunber of different base parts, the
form and di nensi ons of each different base part (6)
bei ng adapted to a specific vehicle (1), each said base
part (6) conprising nmeans (22,23) adapted for fixing to
said specific vehicle (1) and defining at |east one
recei ving space (11) accessible fromthe inflow side of
t he base part (6), the formand di nensions of the
recei ving space (11) being independent of the specific
vehicle (1),

- providing a correspondi ng nunber of exchangeabl e
filter parts (7) for arranging in the receiving spaces
(11) of the base parts (6), the form and di nensi ons of
the filter parts (7) being independent of the vehicles
(1), each said filter part (7) being formretaining and
conprising a filter elenent (12) placed between a pre-
filter and an after-filter and filled with active
carbon (19),

- fixing each said base part (6) in a selected
not or vehicle (1), and

- renovably arranging each said filter part (7) in
the receiving space (11) of one of said base parts

(6)."

Twel fth auxiliary request:

"Col l ection of filter devices (5) for notor
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vehicles (1), conprising:

- a nunber of different base parts, the form and
di mensi ons of each different base part (6) being
adapted to a specific vehicle (1), each said base part
(6) conprising nmeans (22,23) adapted for fixing to the
i nfl ow side of a suction opening of a heating and
ventilation system (2) of said specific vehicle (1) and
defining at | east one receiving space (11) accessible
fromthe inflow side of the base part (6), the formand
di mensi ons of the receiving space (11) being
i ndependent of the specific vehicle (1), and

- a correspondi ng nunber of exchangeable filter
parts (7) for arranging in the receiving spaces (11) of
t he base parts (6), the form and di nensions of the
filter parts (7) being independent of the vehicles (1),
each said filter part (7) being formretaining and
conprising a filter elenent (12) placed between a pre-
filter and an after-filter and filled with active
carbon (19)."

Thirteenth auxiliary request:

"Met hod of providing a plurality of different
notor vehicles (1) with filter devices (5), conprising
t he steps of:

- providing a nunber of different base parts, the
form and di nensi ons of each different base part (6)
bei ng adapted to a specific vehicle (1), each said base
part (6) conprising neans (22,23) adapted for fixing to
the inflow side of a suction opening of a heating and
ventilation system (2) of said specific vehicle (1) and
defining at | east one receiving space (11) accessible
fromthe inflow side of the base part (6), the formand
di rensions of the receiving space (11) being
i ndependent of the specific vehicle (1),
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- providing a correspondi ng nunber of exchangeabl e
filter parts (7) for arranging in the receiving spaces
(11) of the base parts (6), the form and di mensi ons of
the filter parts (7) being independent of the vehicles
(1), each said filter part (7) being formretaining and
conprising a filter elenent (12) placed between a pre-
filter and an after-filter and filled with active
carbon (19),

- fixing each said base part (6) to the inflow
side of a suction opening of a heating and ventilation
system (2) of a selected notor vehicle (1), and

- renovably arranging each said filter part (7) in
the receiving space (11) of one of said base parts

(6)."

Fourteenth auxiliary request:

"Col l ection of different notor vehicles (1)
provided with filter devices (5) the filter device (5)
of each said notor vehicle (1), conprising:

- a base part (6) fixed to said notor vehicle (1)
by fixing nmeans (22,23), said base part (6) having been
selected froma plurality of different base parts, the
form and di nensi ons of each different base part (6)
bei ng adapted to a specific vehicle (1), said base part
(6) defining at |east one receiving space (11)
accessible fromthe inflow side of the base part (6),
the form and di nensions of the receiving space (11)
bei ng i ndependent of the specific vehicle (1), and

- an exchangeable filter part (7) arranged in the
recei ving space (11) of the base part (6), the form and
di rensions of the filter part (7) being independent of
the vehicles (1), each said filter part (7) being form
retaining and conprising a filter elenent (12) placed
between a pre-filter and an after-filter and filled
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with active carbon (19)."

Fifteenth auxiliary request:

"Col l ection of different notor vehicles (1)
provided with filter devices (5) the filter device (5)
of each said notor vehicle (1), conprising:

- a base part (6) fixed to the inflow side of a
suction opening of a heat and ventilation system (2) of
said notor vehicle (1) by fixing neans (22,23), said
base part (6) having been selected froma plurality of
di fferent base parts, the form and di nensi ons of each
di fferent base part (6) being adapted to a specific
vehicle (1), said base part (6) defining at |east one
recei ving space (11) accessible fromthe inflow side of
t he base part (6), the formand di nensions of the
recei ving space (11) being i ndependent of the specific
vehicle (1), and

- an exchangeable filter part (7) arranged in the
recei ving space (11) of the base part (6), the form and
di rensions of the filter part (7) being independent of
the vehicles (1), each said filter part (7) being form
retaining and conprising a filter elenent (12) placed
between a pre-filter and an after-filter and filled
with active carbon (19)."

Oral proceedi ngs before the Board were held on 16 March
2000.

At the oral proceedings the appellants naintained their
previ ous requests and in addition requested an
apportionnment of costs.

The respondents requested that the appeal be di sm ssed
and revocation of the patent in its entirety confirned.
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The second respondents (opponents 02) al so requested an
apportionnment of costs.

The argunents of the appellants in support of their
requests can be sunmarised as foll ows:

The essence of the invention lay in the idea of
providing a plurality of different base parts, each
specifically adapted to a certain vehicle, in
conbination with a standard filter part which would fit
into any of these base parts and was thus independent
of the vehicle in which it was used. In this way the
probl em of an insufficient supply of cheap, efficient
and easy to maintain filter devices for vehicle heating
and ventilating systens had been effectively sol ved.
Thi s concept was neither known from nor obvious wth
regard to, the prior art relied upon in the contested
deci si on.

In particular, all that could be derived fromthe
somewhat sparse di scl osure of docunent D8 was a
proposal to provide a base part which could be used in
principle with a nunber of different vehicles and which
woul d be physically nodified to this end by the person
installing the filter device. This was clearly
different to the provision of specifically adapted base
parts dedicated to a particular vehicle type. As for
docunent D10 the filter part disclosed there was not
exchangeabl e as required by the clains. Furthernore
there was no clear teaching in this docunent of the use
of a standard filter part being used with a plurality
of different vehicles by virtue of appropriately

desi gned base parts specific to those vehicles.
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The neaning of the term"independent” as used in the
clainms was clear fromthe patent specification when
read as a whole. In particular, it required that the
filter part was not custom nmade for one particul ar

vehi cle but could be used with many different vehicles.
I nsofar as the clains to the filter device per se or to
a notor vehicle including such a filter device m ght be
open to objection on the basis that the independence of
the filter part fromthe vehicle was not a recognisable
technical feature of the filter part considered in

i solation, then this objection would be overcone by the
clainms of the auxiliary requests directed to
collections of filter devices or notor vehicles or to
met hods of making the sane.

The contested deci sion was i nadequately reasoned with
regard to its finding of |lack of novelty with respect
to docunents D8 and D10. This constituted a substanti al
procedural violation which warranted rei nbursenent of

t he appeal fee.

An apportionnment of costs in favour of the appellants
was justified on the grounds of the excessive nunber of
prior art docunents cited by the respondents in the
opposi ti on proceedi ngs.

In reply the respondents argued substantially as
fol | ows:

Each of the docunents D2, D8 and D10 di scl osed not only
t he basis idea on which the alleged invention was
founded but also the application of this idea to the
specific type of filter part claimed, nanmely one
conprising a filter elenent filled with active carbon
and placed between a pre-filter and an after-filter.
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The subject-matter of claim1 of the main request
t herefore | acked novelty.

The introduction of a |arge nunber of auxiliary
requests at a |late stage constituted a m suse of the
procedure and should not be allowed. In any case, the
newy submtted clains were inadm ssible for one or
nore of the reasons of lack of clarity, addition of

subj ect-matter or extension of scope. Insofar as the
subject-matter of the clains according to the auxiliary
requests had to be considered as novel then any

di stinctions were of a trivial nature devoid of an

i nventive significance.

In view of the m suse of the procedure by the
appel l ants, the second respondents requested an
apportionment of costs in their favour.

Reasons for the Decision

1273.D

The appeal conplies with the formal requirenents of
Articles 106 to 108 and Rules 1(1) and 64 EPC. It is
t heref ore adm ssi bl e.

As portrayed in the patent specification and presented
by the appellants in the course of their subm ssions
the alleged invention sets out to solve the probl em of
providing a filter device for a vehicle heating and
ventil ation system which can effectively renove from
the anmbient air a |l arge proportion of the unpleasant or
unheal t hy substances which may be present therein,
which is cheap and can be readily retro-fitted, and
which is easy to maintain by the user of the vehicle.
The basi c concept underlying the clainmed invention
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resides in the use of a filter part which is not
specifically customnade for a particular vehicle type
in conmbination wth a base part for receiving the
filter part which is specifically adapted to the
particular vehicle type. In this way the filter part
can be econom cally produced in | arge nunbers and when
a replacenment filter part is required the user or the
vehicle can readily obtain this without being forced to
resort to a specialist dealer associated with the
manuf acture of the vehicle involved. In order to be
able to renove not only solid substances (dust, pollen
etc) fromthe anbient air being drawn into the vehicle
but al so nitrogen conpounds and vol atil e organic

subst ances (benzene, toluene etc) the filter part
conprises a filter elenment filled with active carbon
and placed between a pre-filter and an after-filter.

The appel lants do not seek to contend that the general
principle of allow ng the sane piece of equi pment to be
used with different machi nes by neans of correspondi ng
adaptors is newin itself. Indeed, in the introductory
description of the patent specification reference is
made to EP-A-0 380 026, which clearly nakes such a
proposal, see columm 10, lines 45 to 56, in the context
of filter devices for vehicle heating and ventilation
systens, albeit not with a filter part containing
active carbon. The idea of using active carbon filters
to inprove the quality of the air being fed into the
interior of a vehicle by its heating and ventil ation
system was however also well known per se.
Correspondi ng proposals are to be found for exanple in
t he docunents D2, D8 and D10.

Turning to docunent D8 in nore detail, this proposes a
filter device including an exchangeable filter part
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which is formretaining and conprises a filter el enent
filled wth active carbon placed between a pre-filter
and an after-filter. (The latter is not specifically
mentioned in the docunent but it is apparent in the

ci rcunst ances that the downstream perforated sheet
shown in the Figures 3 and 4 of the draw ngs nust
constitute such an after-filter, as is accepted by the
appellants). The filter part is arranged in the

recei ving space of a base part ("adapteur") which is
fixed onto the suction opening of the heating and
ventilation systemof a vehicle, the receiving space
bei ng accessible fromthe inflow side of the base part.
The base part is designed to allow the sane filter part
to be used with different types of vehicles, see

page 1, lines 15 to 18. To this end it is provided with
lines of rupture allowing the user to adapt its form
and di nensions to those of the suction opening to which
it isto be fixed. Wth respect to docunent D8 the
appel l ants argue that there is a significant difference
bet ween what is proposed there and providing, as is the
case in the clained invention, a plurality of different
base parts fromwhich one is selected for a particul ar
vehicle without the need for it to be nodified in any
way. Claim1l of the main request is however very broad
in anbit with respect to the manner in which the base
part is "adapted" for fixing to the vehicle and
certainly extends to cover the arrangenent disclosed in
docunent D8. The subject-matter of claiml of the main
request therefore | acks novelty with respect to this
state of the art (Article 54 EPC)

The sane is true with respect to the state of the art
according to docunent D10. In Figure 2 of this docunent
there is disclosed a filter device for a vehicle
heati ng and ventilation systemconprising a filter part
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with three layers of filter material, one or nore of
whi ch may include active carbon. The filter part is
received in a base part ("Adapter") nounted in a duct
of the system In order to allow sinple retro-fitting
of the filter device in an existing systemthe outer

di mrensi ons of the base part are adapted to the cross-
section of the duct, see page 8. In such an arrangenent
it is apparent that the form and di nensi ons of

recei ving space in the base part and of the filter part
are i ndependent of the vehicle involved. The appellants
have sought to argue on the basis of what is said in
page 6, paragraph 4, of docunent D10 that the filter
part is not exchangeable as required by the claim
However, all that is indicated there is a preferred,

i nexpensive, way of replacing the filter material in
the filter part. There is no suggestion that this
shoul d be done with the filter part still in the duct
because it is permanently fixed thereto, which would be
very inpractical

Consi dering now the clains according to the auxiliary
requests, the Board agrees with the finding of the
Qpposition Division that the subject-matter of the
respective clainms 1 according to the first to fifth
auxiliary requests |lack novelty with respect to
docunent D8. As already indicated above the filter
device is fixed via its base part to the inlet side of
t he suction opening of the heating and ventilation
system of a notor vehicle. Thus all of the features
contained in these clains over and above the features
of claim1l according to the main request are al so

di scl osed in docunent D8.

The clains 1 of the six to ninth auxiliary requests
correspond in essence to clains 1 of the main request
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and the first, third and fourth auxiliary requests
respectively with the addition of the requirenment that
the base part is selected froma plurality of different
base parts, the form and di nensions of each different
base part being adapted to a specific vehicle. As

al ready expl ai ned above, the appellants take the view
that this represents a significant difference to what
is proposed in document D8. Now, it is arguable that
according to that proposal a plurality of different
base parts is indeed made available, at least in a
virtual sense, and that one is selected therefrom by
sui tabl e adaptation of the nulti-purpose base part. The
Board does not however have to decide on this since in
any case a nodification of the teaching of docunent D8
in the sense that different base parts are provided
rather than integrating these into a nmulti-purpose base
part fromwhich they have to be separated is an obvious
nmeasure in the light of docunent D10 and comon general
know edge and accordi ngly cannot be consi dered as
involving an inventive step (Article 56 EPC)

Simlar considerations apply to the clains according to
the remaining auxiliary requests which are directed to
a "collection of filter devices" (tenth and twelfth
requests), a "nethod of providing a plurality of
different notor vehicles with filter devices" (eleventh
and thirteenth requests) and a "collection of different
not or vehicles provided with filter devices”
(fourteenth and fifteenth requests). Insofar as the
subject-matter of these clains can be seen as being
novel with respect to the state of the art, especially
docunent D8, then it nust be considered as being the

| ogi cal consequence of the practical application of the
teachi ngs of that docunent, possibly nodified in the
obvi ous manner discussed above. In particular, it is
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apparent that a manufacture of filter devices follow ng
t he general teachings of docunment D8 will be required
to provide a nunber of different base parts adapted to
different vehicles, either in a virtual sense, which is
t he specific proposal of the docunent, or in a real
sense, which is an obvious nodification of that
proposal, and a correspondi ng nunber of general purpose
filter parts, thus formng a "collection of filter
devices" within the nmeaning of the relevant clains. In
use these filter devices will be selected and fixed to
corresponding different vehicles according to the

met hods set out in claiml of the eleventh and
thirteenth auxiliary requests. The end result is a
"collection of different notor vehicles" as set out in
the rel evant cl ai ns.

As a consequence the respective subject-matter of
claim1 according to each of the tenth to fifteenth
auxi liary requests al so |acks inventive step.

Both the appellants and the second respondents have
requested that costs be apportioned in their favour.

According to Article 104 EPC each party to the
proceedi ngs shall normally neet its own costs. For the
reasons given bel ow the Board can see no justification
for departing fromthat basic principle in the present
case.

The request of the appellants, first nade at the oral
proceedi ngs before the Board, is based on their

al l egation that an excessive nunber of prior art
docunents had been cited by the respondents in the
opposition proceedings. In the first place, the Board
considers it generally inappropriate to raise for the
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first tinme issues relating to the conduct of the

opposi tion proceedi ngs, and a possi bl e apporti onnment of
costs deriving therefrom in the appeal proceedings,
especially at a late stage thereof. In the second

pl ace, the allegation of the appellants is in very
broad terns and unsubstanti ated; they have not sought
to identify which of the citations should be considered
as frivolous, on the face of it none of themare, nor
have they identified which of the respondents should be
hel d responsi bl e.

As for the request of the second respondents, it is
based on the filing of ten new auxiliary requests by
the appellants with their letter received on

16 February 2000, which the second respondents,
according to their letter dated 9 March 2000, said was
a msuse of the procedure which woul d unnecessarily
prolong the duration of the oral proceedings. Their
fears in this respect did not however prove to be
justified. In view of the fact that the new claim
proposals were nerely intended to highlight the basic
concept underlying the clained invention it was
possi bl e at the oral proceedings, with the consent of
all parties, to deal with the substantive nmerits of the
cl ai med subject-matter expeditiously and, in view of

t he negative concl usions reached, it was unnecessary to
go extensively into the various questions of a nore
formal nature associated with the adm ssibility of the
new cl ai nrs. Having regard to the outcone of the appeal
there is also no need to consider here the nore
fundanment al procedural objections of the second
respondents to the filing of these requests or to
direct a question to the Enlarged Board of Appeal in
this context.
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4. According to Rule 67 EPC it is one prerequisite for the
rei nbursenent of the appeal fee that the appeal be held
to be allowable. Since this is not the case the request
of the appellants in this respect cannot succeed for
this reason al one.

Or der

For these reasons it is decided that:

1. The appeal is dism ssed.

2. The requests for rei nbursenent of the appeal fee and
for apportionnment of costs are rejected.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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