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Summary of facts and subm ssions

2871.D

The European patent No. 332 231 results from European
pat ent application No. 89 107 976.6 filed as a

di vi sional application (hereinafter DA) of the earlier
Eur opean patent application No. 86 200 064.3 published
under the nunber EP-A-189 954 (hereinafter PA, ie
parent application).

Two oppositions were filed against this patent, the
first opposition being based upon Articles 100(a), (b)
and (c) EPC, the second one being based only upon
Articles 100(a) and (c) EPC

Wth its decision dispatched on 12 Cctober 1998 the
opposi tion division nmaintained the patent in an anended
ver si on.

A first appeal against this decision was | odged on

27 Novenber 1998 by opponent | (hereinafter

appel lant 1) who sinultaneously paid the appeal fee and
filed on 4 February 1999 a statenent setting out the
grounds of appeal. A second appeal was | odged on

7 Decenber 1998 by opponent |l (hereinafter

appel lant I'l) who sinultaneously paid the appeal fee
and filed on 22 February 1999 its statenent setting out
t he grounds of appeal.

Oral proceedings were held on 30 May 2001. During the
oral proceedings the proprietor of the patent
(hereinafter respondent) filed two anmended i ndependent
clainms on which a nmain request and a subsidiary request
wer e based.
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Caiml of the main request reads as follows:

"A device for mlking animals, such as cows, conprising
a mlking parlour (1) with an entry door (3), an exit
door (4) and | ateral guide neans (27) giving the aninal
only a limted freedom of novenent and bounding the
area of the mlking parlour where the ani mal stands
during the mlking process and with a nmanger (9)
attached to the exit door (4) of the mlKking parlour
fromwhich the animal can eat fodder during its stay in
the mlking parlour so that the animal then is in a
given position in the mlKking parlour, the device
conprising a conmputer-controlled mlking machine with a
m |l king cluster (34) couplable to the udder of the
animal and with a unit (28) suitable for either
spraying a liquid or for spraying a liquid and drying,
the mlking cluster (34) being supported on a m|king
cluster supporting neans (17, 40, 41) and the unit (28)
suitable for either spraying a liquid or for spraying a
liquid and drying being supported on a cl eaning/drying
unit supporting neans (17, 40, 41), said mlKking

cl uster supporting neans (17, 40, 41) permtting an
upwardly and downwardly novenent of the m |l king cluster
(34), said cleaning/drying unit supporting nmeans (17,
40, 41) permtting an upwardly and downwardly novenent
of the unit (28) suitable for either spraying a liquid
or for spraying a liquid and drying, the mlKking
cluster (34) being located in its non-operative
position on one side of said area and outside said area
such that it is adjacent to the udder of the aninal
when the animal is in the mlking parlour, the mlKking
cluster supporting neans (17, 40, 41) and the

cl eani ng/ drying unit supporting neans (17, 40, 41) each
conprising a first vertical hinge pin (30) and being
fastened to the floor of the mlking parlour in the
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region of the first hinge pin (30), each supporting
nmeans (17) conprising a first connecting nmenber (40)
swivelling around the first vertical hinge pin (30), a
second vertical hinge pin and a second connecting
menber (41) connected to the first connecting nenber
(40) by the second vertical hinge pin (31), the mlKking
cluster (34) and the unit (28) suitable for either
spraying a liquid or for spraying a liquid and drying
bei ng supported on the respective second connecti ng
menber (41) of the support (17), the first vertical
hinge pin (30) permtting a swvelling novenent of the
support (17) and the second vertical hinge pin (31)
permtting a swivelling novenent of the connecting
nmenbers (40, 41) relative to each other so that the
resulting novenents of the mlking cluster (34) and the
unit (28) suitable for either spraying a liquid or for
spraying a liquid and drying are caused in such a way
that they approach the udder of the animal fromthe
respective side of the mlking parlour between a
foreleg and a hindleg of the aninmal and then nove
backwards to the udder, the unit (28) suitable for
either spraying a liquid or for spraying a |liquid and
dryi ng bei ng coupl able to the udder of the aninmal and
capabl e of spraying a liquid against the udder and
teats, the unit (28) suitable for either spraying a
liquid or for spraying a liquid and dryi ng being

| ocated in its non-operative position on the other side
of said area and outside said area such that it ist

adj acent to the udder of the animl when the animal is
in the mlking parlour.”

Claiml of the subsidiary request reads as follows:

"A device for mlking animals, such as cows, conprising
a mlking parlour (1) with an entry door (3), an exit
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door (4) and | ateral guide neans (27) giving the aninal
only a limted freedom of novenent and boundi ng the
area of the mlking parlour where the ani mal stands
during the mlking process and with a manger (9)
attached to the exit door (4) of the mlKking parlour
fromwhich the animal can eat fodder during its stay in
the mlking parlour so that the aninmal then is in a
given position in the mlKking parlour, the device
conprising a conmputer-controlled mlking machine with a
m | king cluster (34) couplable to the udder of the
animal and with a unit (28) suitable for either
spraying a liquid or for spraying a liquid and drying
conprising a bow -shaped basin (16) connectable to the
udder of the aninmal and provided with sprayi ng neans
(32) for spraying said liquid against the animal's
udder and teats, said liquid being a cleaning, rinsing
or disinfecting agent, the mlking cluster (34) being
supported on a ml king cluster support (17, 40, 41) and
the unit (28) suitable for either spraying a liquid or
for spraying a liquid and drying being supported on a
cl eani ng/drying unit support (17, 40, 41), said mlKking
cluster support (17, 40, 41) permtting an upwardly and
downwar dly novenent of the mlking cluster (34), said
cl eani ng/drying unit support (17, 40, 41) permtting an
upwar dly and downwardly novenent of the unit (28)
suitable for either spraying a liquid or for spraying a
liquid and drying, the mlking cluster (34) being

| ocated in its non-operative position on one side of
said area and outside said area such that it is

adj acent to the udder of the animal when the animal is
in the mlking parlour, the mlking cluster support

(17, 40, 41) and the cleaning/drying unit support (17,
40, 41) each conprising a first vertical hinge pin (30)
and being fastened to the floor of the m|lking parlour
in the region of the first hinge pin (30), each support
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(17) conprising a first connecting nenber (40)
swivelling around the first vertical hinge pin (30), a
second vertical hinge pin and a second connecti ng
menber (41) connected to the first connecting nenber
(40) by the second vertical hinge pin (31), the mlKking
cluster (34) and the bow -shaped basin of the unit (28)
suitable for either spraying a liquid or for spraying a
liquid and drying being supported on the respective
second connecting nmenber (41) of the support (17), the
first vertical hinge pin (30) permtting a swvelling
novenent of the support (17) and the second verti cal

hi nge pin (31) permtting a swvelling novenent of the
connecting nmenbers (40, 41) relative to each other so
that the resulting novenents of the mlking cluster
(34) and the unit (28) suitable for either spraying a
liquid or for spraying a liquid and drying are caused
in such a way that they approach the udder of the
animal fromthe respective side of the mlking parlour
between a foreleg and a hindleg of the aninmal and then
nove backwards to the udder, the unit (28) suitable for
either spraying a liquid or for spraying a |liquid and
dryi ng bei ng coupl able to the udder of the aninmal, the
unit (28) suitable for either spraying a liquid or for
spraying a liquid and drying being located in its non-
operative position on the other side of said area and
outsi de said area such that it ist adjacent to the
udder of the animl when the animal is in the mlKking
parl our."

During the oral proceedings the appellants referred to
t he docunents EP-A-91 892 (D2), US-A-4 010 714 (D4),
DE- A-2 654 245 (D3), US-A-3 605 694 (D9) and

US- A-3 938 470 (D10).

The appel lants essentially argued that the subject-
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matter of Claim1l of both the main and auxiliary
requests extended beyond the content of the DA and the
PA as filed, that the patent did not disclose the
invention in a manner sufficiently clear for it to be
carried out by a skilled person and that the subject-
matter of both Cainms 1 did not involve an inventive
step having regard inter alia to docunents D2 and D4.

The respondent contested the argunents of the
appel | ant s.

The appel |l ants requested that the inpugned decision be
set aside and that the patent be revoked.

The respondent requested that the inpugned decision be
set aside and that the patent be maintained on the
basis of Clains 1 of either the main request or the
subsidiary request as filed during the oral proceedi ngs
of 30 May 2001.

Reasons for the decision

2871.D

The appeal is adm ssible.

The mai n request of the respondent

Claim1l of the main request refers to a conputer-
controlled m | king machine provided with "a unit
(28) suitable for either spraying a liquid or for
spraying a liquid and drying" and defines this unit
(28) as being "couplable to the udder of the ani nal
and capabl e of spraying a liquid against the udder

and teats".
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These features correspond to the features in
Caiml as granted according to which the conputer-
controlled mlking nmachine is provided with a

cl eaning and/or drying unit which is "couplable to
the udder of the aninmal"™ and which "can spray a
fluid against the teats".

Appel l ant | asserted that these features extend
beyond the content of the PA as filed in so far as
they define a cleaning/drying unit in terns which
are nore general than those enployed in the PA as
filed. In particular, it was argued that the PA as
filed discloses neans for spraying a |liquid against
the udder and teats only in conbination with a
bow - shaped basin which is connectable to the udder
of the cow

In this respect, the respondent argued that the
passages on page 4, lines 25 to 29; page 5,

lines 23 to 33 and page 7, lines 12 to 22 of the
description of the PA as filed provide a basis for
these general features. In particular, it was
argued that the passage on page 7 nakes it clear
that the function of spraying a liquid can be
perfornmed w thout a bow shaped basin.

The board cannot accept the argunents of the
respondent for the foll ow ng reasons:

The passages on pages 4 (lines 25 to 29) and 5
(lines 23 to 33) of the PA as filed refer
respectively to "an automati c washi ng nmachi ne
and/or a drying unit" and to "an autonmatic rinsing

device ... with which the teats of the aninmal can
be cleaned ...", these devices being nore genera
.
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than the unit defined in Caim1l of the main
request in so far as they do not specify any
sprayi ng neans. Thus, these passages cannot provide
a basis for a spraying neans which is not
associated wwth a bow -shaped basi n.

The passage on page 7 refers firstly to an
I mpl ement which "may include ... a rinsing device
." (lines 14 to 16), secondly to a rinsing device
which "may conprise a bow -shaped basin which is
connectable to the udder"” (lines 18 and 19) and
then to a bow -shaped basin "optionally being
provided ... with spraying neans for spraying..."
(lines 19 to 21). Thus, this passage refers in a
sequential way to a rinsing device which conprises
a bow -shaped basin, said basin being provided wth
sprayi ng nmeans. In other words, this passage could
provide a basis for a bow -shaped basin w thout
sprayi ng neans but does not provide a basis for a
sprayi ng means without a bow -shaped basi n.

Furthernore, the clainms of the PA as filed do not
refer at all to a cleaning/drying unit and Figure 3
and the description of the PA (see particularly the
passages on page 16, lines 12 to 18 and page 17,
lines 12 to 19) systenmatically refer to a unit
conprising a bow -shaped basin connectable to the
udder of the aninmal and provided with spraying
means for spraying a liquid against the animal's
udder and teats.

Havi ng regard to the above comments, Claim1l of the
mai n request extends beyond the content of the PA
as filed and contravenes Articles 100(c) and 123(2)
EPC.
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Therefore, the main request of the respondent
cannot be al |l owed.

The adm ssibility of the anendnents concerning the
subsidi ary request of the respondent with respect
to Articles 100(c), 123(2) and 123(3) EPC

Caim1l of the subsidiary request of the respondent
has been anal ysed as being directed to a device for
m | ki ng ani mal s, such as cows, having the foll ow ng

features:

(A the device conprises a mlking parl our
(1),

(A1) the mlking parlour is provided with an
entry door (3) and an exit door (4),

(A2) the m |l king parlour is provided with
| at eral gui de neans (27),

(A21) the | ateral guide neans give the anim
only a limted freedom of novenent,

(A22) the | ateral guide nmeans bound the area
of the m I king parlour where the ani nal
stands during the m | king process,

(A3) the mlking parlour is provided with a
manger (9),

(A31) the manger is attached to the exit door
(4) of the mlking parlour,

(A32) the animal can eat fodder fromthe
manger during its stay in the m|lking
par | our,

(A4) so that the animal then is in a given
position in the mlking parl our,

(B) t he device conprises a conputer-
controlled m |l Kking machi ne,

(B1) the mlking machine is provided with a
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m | king cluster (34),

the mlking cluster is couplable to the
udder of the aninmal

the mlking cluster (34) is supported on
a mlking cluster support (17, 40, 41),
the mlking cluster support (17, 40, 41)
permts an upwardly and downwardly
novenent of the m |l king cluster (34),
the mlking machine is provided with a
unit (28) suitable either for spraying a
liquid or for spraying a liquid and

dryi ng,

the unit (28) is couplable to the udder
of the animal,

the unit (28) is supported on a

cl eani ng/ drying unit support (17, 40,
41),

the cl eaning/drying unit support (17,

40, 41) permts an upwardly and

downwar dly novenent of the unit (28),
the mlking cluster (34) is located in
its non-operative position on one side
of said area and outside said area such
that it is adjacent to the udder of the
ani mal when the animal is in the mlKking
par | our,

the unit (28) is located in its non-
operative position on the other side of
said area and outside said area such
that it is adjacent to the udder of the
ani mal when the animal is in the mlking
par | our,

the unit (28) conprises a bow -shaped
basin (16) connectable to the udder of

t he ani mal
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the bow -shaped basin (16) is provided
W th sprayi ng neans (32) for spraying
said liquid against the ani mal's udder
and teats,

said liquid is a cleaning, rinsing or

di si nfecti ng agent,

each support (i.e. each of the m|lKking
cluster support and the cl eaning/drying
unit support) conprises a first vertica
hinge pin (30) and is fastened to the
floor of the mlking parlour in the
region of the first hinge pin (30),
each support (17) conprises a first
connecti ng nenber (40) sw vel ling around
the first vertical hinge pin (30), a
second vertical hinge pin and a second
connecti ng nmenber (41) connected to the
first connecting nenber (40) by the
second vertical hinge pin (31),

the mlking cluster (34) and the bow -
shaped basin of the unit (28) are
supported on the respective second
connecti ng nenber (41) of the support
(17),

the first vertical hinge pin (30)
permts a swvelling novenent of the
support (17) and the second vertica
hinge pin (31) permits a swivelling
novenent of the connecting nenbers (40,
41) relative to each other so that the
resulting novenents of the m |l Kking
cluster (34) and the unit (28) are
caused in such a way that they approach
the udder of the animal fromthe
respective side of the mlking parlour
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between a foreleg and a hindleg of the
ani mal and then nove backwards to the
udder .

Feature B defines a conputer-controlled mlking
devi ce. The further features of the group Bl to B42
relate to the structural conponents of the mlking
machine and to their functions. It has to be

under stood that the operations of the mlking
machine, ie the operation of all of its conponents,
are conputer-controll ed.

The term"m | king parlour"” has to be interpreted as
defining a box conprising the area in which the

ani mal stands during the m | king process and the
spaces, which are inter alia defined by the guide
nmeans, in which the mlking cluster 34 and the unit
28 are | ocated when they are in the non-operative
position (see Figures 1 and 2 and the description
of the patent, colum 3, lines 7 to 11 and

colum 4, lines 26 to 36).

In order to exam ne whether Claim1l of the
subsi di ary request contravenes Article 123(3) EPC
(or not), its relationship to Caim1l of the patent
as granted has to be anal ysed.

Caiml of the patent as granted was directed to a
device for mlking animals, such as cows, having
the follow ng features:

(A the device conprises a m|lking parl our
(1),
(A) t he device conprises neans for

positioning an animal to be mlked in
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the m | ki ng parl our,

the device conprises a conputer-
controlled m | ki ng machi ne,

the m I king machine is provided with a
m | king cluster (34),

the mlking machine is provided with a
cl eaning and/or drying unit (28),

the unit (28) is couplable to the udder
of the ani mal,

the unit (28) can spray a fluid against
the teats,

the unit (28) is also |ocated near a
side of the m |l king parlour adjacent to
t he udder of the aninal

the mlking cluster (34) and the

cl eaning and/or drying unit (28) are
supported on supporting neans (17, 40,
41),

the supporting neans (17, 40, 41) perm't
an upwardly and downwardly novenent of
the mlking cluster (34) and the

cl eaning and/or drying unit (28),

the supporting neans (17, 40, 41) perm't
a swvelling novenent about a first
substantially vertical shaft (30),

the supporting neans (17, 40, 41)
conprise a second substantially vertical
shaft (31) in order to sw vel the

m | king cluster and the cl eani ng and/ or
drying unit in such a way that they
approach the udder of the animal from a
side of the m |l king parlour between a
foreleg and a hindleg of the animal and
t hen nove backwards to the udder.
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3.2.2 Claiml differs fromdaim1l of the patent as
granted in that:

(1) features Al to A4 have replaced feature A';

(1) features B2, B24, B241 and B2411 have
replaced features B 2 and B 22;

(iii) features B13 and B23 have repl aced feature
B' 23;

(iv) features B12, Bl121, B22 and B221 have
repl aced features B 12 and B 121;

(v) features B3, B4, B41l and B42 have repl aced
features B' 3 and B' 4.

These anmendnents result in the definition of a
device which is specified in nore detail with
respect to the subject-matter of Claim1l as

gr ant ed.

3.2.2.1 Wth respect to the anendnent according to item (i)
Appel I ant | argued as fol |l ows:

The patent as granted relates to a "blind systent,
ie to a mlking device in which the application of
the mlking cluster (as well as of the cleaning
unit) is controlled only on the basis of the

rel evant data of each animal and which requires an
accurate positioning of the aninmal. Features Al to
A4, particularly feature A21, define neans for
positioning the animal in a very inprecise way,
while feature A" defines neans for exactly
positioning the animal in the m |l king parlour.

2871.D Y A



3.2.2.2

2871.D

- 15 - T 1096/ 98

Therefore, this anendnent results in an extension
of the scope of protection.

The board cannot accept this argunent because

- apart the fact that Caim1 does not indicate an
"exact positioning"” but only a "positioning", it is
based on an interpretation of feature A° which is
not supported by the description of the patent.

I ndeed, the description of the patent does not
contain any information at all relating to an exact
positioning of the animal in the mlking parlour.
However, the description of the patent contains the
foll ow ng passages concerning the position of the
animal in the mlking parlour, which clearly

i ndicate that an exact position is not intended:

(a) "guide neans 27 ... are provided with the
object of giving the animal only a limted

freedom of novenent" (colum 4, lines 28 to
31),
(b) "because the aninmal eats the fodder

supplied, it is in a given position”
(colum 7, lines 46 to 50).

The first passage relates to the lateral position
of the animal, since it is clear fromFigure 2 that
the guide rods 27 are "lateral guide neans". The
second passage concerns the | ongitudinal position
of the animal in the mlking parlour, ie the
position of the animal with respect to the manger 9
fromwhich the animal can eat fodder during its
stay in the mlking parlour. The neans for
positioning as defined by feature A" essentially
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relate to the arrangenent of the manger on the exit
door of the mlking parlour and to the latera
gui de neans which permt the animal to be in a
given position in the mlking parlour so that the
units to be coupled to the udder can be controlled
by the conputer and coupled in an appropriate way
(see columm 4, lines 46 to 50). Thus, features Al
to A4 define the "neans for positioning” in a nore
preci se way, so that the animal is in a "given
position".

Therefore, Caim1l of the subsidiary request does
not contravene Article 123(3) EPC.

In order to exam ne whether or not Claim1l of the
subsi di ary request contravenes Articles 100(c) and
123(2) EPC, its relationship to both the DA and the
PA as filed has to be anal ysed.

The subject-matter of Claim1l according to the
subsidiary request differs fromCaim1l of the DA
as filed, which specifies inter alia features A B,
Bl, Bl1l and B21)

i n that

(1) feature B2 has replaced the features that
the mlking machine is provided with "a
cl eaning and/or drying unit (28)" which "can

spray a fluid against the teats",

and i n that
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(i) features Al, A2, A21, A22, A3, A31l, A32 and
A4,

(iii) features B12, B121, B22, B221, B13, B23, B3,
B4, B41 and B42, and

(i1v) features B24, B241, B2411

have been added.

Wth respect to the anendnent according to item
(i), it has to be noted that the term"and/or" (in
Claim1l of the DA as filed) permtted an
interpretation according to which the mking
machi ne may be provided either with a cleaning unit
(without drying unit) or with a drying unit

(wi thout cleaning unit) or with a conbi ned cl eani ng
and drying unit. Now, this anendnent nakes it clear
that the m | king nmachine may be provi ded either
with a cleaning unit or with a conbi ned cl eani ng
and drying unit and, thus, is self supported by
Caim1l of DA as filed. The introduction of the
term"liquid" instead of "fluid" has a basis in the
description of the DA (page 5, lines 27 to 33).

The features of the group (ii) can be derived from
Figures 1 and 2 in conbination with the follow ng
passages in the description of the DA as filed:

page 3, lines 19 to 22;

page 3, line 36 to page 4, line 1;
page 5, lines 11 to 13;

page 10, line 38 to page 11, line 4.

The features of the group (iii) can be derived from
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Figures 2 to 4 in conbination with the foll ow ng
passages in the description of the DA as filed:

page 5, lines 13 to 26;
page 6, lines 22 to 29;
page 7, lines 30 to 32.

The features of the group (iv) can be derived from
Caim2 and Figure 3 in conbination with the
foll ow ng passages in the description of the DA as
filed:

page 2, lines 7 to 11;
page 5, lines 27 to 33;
page 6, lines 34 to 37.

3.3.2 Claim1 can be derived fromthe passage on page 5,
lines 17 to 33 of the description of the PA as
filed, in so far as this passage refers to two
devi ces which are automatically couplable to the
udder of the animal. This passage defines nanely a
m | ki ng device conprising an automatic m |l Kking
machine with a mlking cluster (ie "an automatic
machi ne of a type customary for mlKking ani mal s")
coupl able to the udder of the aninmal and a unit
suitable either for spraying a liquid or for
spraying a liquid and/or drying (ie "an automatic
rinsing device or automatic dryer, with which the
udder and the teats can be cleaned ... and,
optionally dried thereafter”), which is also
coupl abl e to the udder of the animal. Therefore,
Caiml differs fromthe conbinati on of features
defined by this passage in that the feature that
the machine is automatic controlled has been
repl aced by the feature that

2871.D Y A
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(1) t he machine is conputer-controll ed,

and in that the follow ng groups of features have
been added:

(i) Al, A2, A21, A22, A3, A3l, A32 and A4,

(i) Bl2, B121, B22, B221, B13, B23, B3, B4, B4l
and B42,

(iv) B24, B241, B2411.

The anendnent according to item (i) can be derived
froma passage on page 20, lines 17 to 21 of the PA
as fil ed.

The features of the group (ii) can be derived from
Figures 1 and 2 in conbination with the follow ng
passages in the description of the PA as filed:

page 13, line 35 to page 14, line 1,
page 14, lines 16 to 19;
page 15, lines 32 to 35;
page 20, lines 17 to 21.

The features of the group (iii) can be derived from
Figures 2 to 4 in conmbination wth the foll ow ng
passages in the description of the PA as filed:

page 15, line 35 to page 16, line 9;
page 17, lines 6 to 16;
page 18, |lines 20 and 21.

The features of the group (iii) can be derived from
Figure 3 in conmbination with the foll ow ng passages



3.3.3

2871.D

- 20 - T 1096/ 98

in the description of the PA as filed:

page 7, lines 16 to 22;
page 16, lines 12 to 18.

Wth respect to the position of the mlking cluster
34 and of the unit 28 (as defined by features B13
and B23) and to the novenents of the supports
supporting the mlking cluster 34 and the unit 28,
(as defined by features B4, B4l and B42), appell ant
| argued as foll ows:

(1) Nei t her the PA nor the DA contains the
information that the mlking cluster 34 or
the unit 28 in their non-operative position
are adjacent to the udder of the aninal.

(1) According to the description of the PA as
well as of the DA as filed, the novenent of
each support is effected by conputer-
controlled electric notors which permt the
mlking cluster 34 or the unit 28 to be
noved in any desired position (see PA,
page 18, lines 22 to 24 or DA, page 7,
lines 32 to 35). However, features B4, B4l
and B42 do not refer to electric notors.
Thus, Caim1 extends beyond the content of
the PA as filed in so far as the novenent of
the supports is disclosed in the PAonly in
conbi nation with the conputer-controlled
el ectric notors.

(iii) Feature B42 defines a two-stage novenent of
the supports. In other words, each of the
supports firstly approached the udder from
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the side until it is in mddle of the

m | ki ng parl our and then noves strai ghtaway
backwardly to the udder. This two-stage
novenent is not disclosed either in the PA
or in the DA

Wth respect to feature A32, Appellant Il argued as
fol | ows:
(1v) According to the description of the DA

(page 10, line 38 to page 11, line 4),
fodder is supplied in order to ensure that
the animal is in a given position in the

m | king parlour. Since feature A32 does not
refer to a fodder supply neans, it extends
beyond the content of the DA as filed in so
far as the given position of the animal is
only possible if fodder is supplied.

The board cannot accept the above argunents for the

foll ow ng reasons:

(i)

The expression "adjacent to the udder" has
to be construed in the context of features
B13 and B23 as well as of feature B42 which
relates to the novenent of the supports from
t he non-operative to the operative position.
In this context, the term "adjacent to",
which literally nmeans "not distant fronf,
defines a non-operative position which is
next to the udder such that the novenent of
the support as defined in feature B4l is
possi bl e. This can be unanbi guously derived
fromthe Figure 2.
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Figure 2 shows schematically for each
support the non-operative and the operative
position and thus inplicitly gives

i nformati on concerning the novenent of the
m | king cluster and of the cleaning unit.
This is done w thout representing the

el ectrical notors 38 and 39 which accordi ng
to a passage on page 18, lines 22 to 24 of
the PA (see DA, page 7, lines 32 to 35) nove
the mlking cluster 34 to enable its
connection to the udder. Mreover, the
description of the PA (see page 15, line 37
to page 16, line 9) as well as of the DA
(page 5, lines 15 to 24) refers to the
novenents of the mlking cluster and of the
cleaning unit without referring to the

el ectrical notors.

The argunent referred to in section
3.3.3(iii1) is based upon the assunption that
the term "nove backwards" indicates a
rectilinear novenent along the |ongitudina
axis of the mlking parlour. However, the
novenent of the mlking cluster 34 or of the
unit 28 as defined in feature B42 has to be
construed as conprising a first novenent
fromthe side and a second novenent having a
backward conponent. It can be clearly
derived fromFigure 2 that the novenent of
the supports has a mainly transverse
conponent in the first phase and a mainly
backward conponent in the further phase.

According to the passage referred to by
appel lant Il "the aninmal eats the fodder
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supplied". Feature A32 refers to a manger
fromwhich the animal can eat fodder and
thus inplicitly defines a fodder supply. In
any case, it has to be noted that the

| ongi tudi nal position of the animal in the
m | ki ng parl our does not depend on the
fodder itself but on the position of the
manger .

The further objections raised by the appell ant
during the oral proceedings related to the previous
filed daim1l and no | onger applied for Claim1l of
the subsidiary request.

Havi ng regard to the comments above the subject-
matter of Claim1l of the subsidiary request can be
derived fromthe description and the draw ngs of
the PA as filed and of the DA as filed and

t heref ore does not contravene Articles 100(c) and
123(2) EPC.

The opposition ground under Article 100(b) EPC

Appel l ant | asserted that the patent does not

di scl ose the invention in a manner sufficiently
clear for it to be carried out over its whole
extent as defined by CQaim1l. In this respect,
appel l ant | argues as foll ows:

(1) Caiml defines a particular novenent of the
supporting nmeans but the description does
not contain sufficient information for this
novenment to be achi eved;

(i) Caim1l requires an exact positioning of the
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animal in the m|lking parlour but the
description does not disclose howto achieve
an exact positioning.

Appel lant 1l argued as foll ows:

(iii)

Caiml defines a mlking inplenent which
cannot work in so far as it does not refer
to a neans for determning the identity of
the animal. Such an identification neans
woul d be needed in order to control by the
conmput er the coupling of the mlking cluster
to the udder of the aninmal when the ani nmal
iIs in the given position. Furthernore, even
if the identity of the animal were to be
provi ded to the conputer, the inplenent
woul d not work properly because the position
of the teats would not be known.

The board cannot accept these argunents for the

foll ow ng reasons:

(i)

(i)

The description and the draw ngs of the
patent (see particularly Figure 3 and

colum 5, lines 17 to 37) disclose in detai
the geonetry of the support 17. Moreover,
Figure 2 clearly indicates the non-operative
and the operative position of the support

17. This information woul d enabl e the
skilled person to arrive at a support
capabl e of perform ng the novenents defi ned
in Caiml.

Claim1l does not define an exact positioning
of the animal. According to Caiml, the
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animal is in a given position (see feature
Ad). Moreover Claim1l defines the features
which allow the animal to be in the "given
position”, nanely features A2, A21 and A22
which relate to the positioning of the
animal in the transverse direction and
features A3, A31 and A32, which relate to
the positioning of the animal in the

| ongi tudi nal direction.

(ii1) The description of the patent clearly
di scl oses identifying nmeans for transmtting
the identity of the animal to the conputer
in order to control the operation of the
m | ki ng machi ne (see colum 7, lines 36 to
50). Moreover, the description also
di scl oses the information that the nutua
positions of the teat cups have to be
adapted to the udder of the specific anina
(see colum 7, lines 50 to 57).

The board is satisfied that the ground for
opposition according to Article 100(b) EPC does not
prejudi ce the mai ntenance of the patent in suit.

Concerning the prior art

Docunent D2 (see in particular the enbodi nent
described by referring to Figures 2 and 5 to 9)
di scl oses a device for mlking aninmals, such as
cows, having the follow ng features:

(a) the device conprises a plurality of
m | ki ng parlours (1),
(al) each m | king parlour is provided with an
.



(a2)

(a2l)

(a22)

(a3)

(a32)

(a4d)

(b)

(bl)

(b11)

(b12)

(b121)
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entry door (4') and an exit door (4''),
each mlking parlour is provided with

| ateral guide neans (the |ateral guide
means of one side is fornmed by the entry
door and the exit door of the mlKking
par | our),

the |l ateral guide neans give the anim
only a limted freedom of novenent,

the | ateral guide neans bound the

m | king parlour (in the |ateral

di rection),

the mlking parlour is provided with a
manger ,

the animal can eat fodder fromthe
manger during its stay in the m|lking
par | our,

so that the animal can be in a given
position in the mlking parlour,

each m | king parlour conprises a
conputer-controlled m |l ki ng nmachi ne,
each m | king nmachine is provided with a
m | ki ng means (6),

each m | king means (6) conprises four
teat cups, each teat cup bei ng coupl abl e
to the teats of the udder of the ani nal
each m | king neans (6) is supported on a
m | ki ng means supporting unit (7)
associated with the respective mlKking
par | our,

the device conprises a robot assenbly
(8, 13) comon to all mlking parlours,
the robot assenbly (13) carrying a
support (16) for the teat cups, the
support of the robot assenbly being
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suitable for bringing the teat cups from
their non-operative position to their
operative position, the support of the
robot assenbly permtting an upwardly
and downwardly novenment of the mlKking
nmeans (6),

(b2) the device may be provided with a
cl eani ng neans,

(b13) the mlking nmeans (6) is located inits
non- operative position on one side of
the m | king parlour and outside the
m | king parlour such that it is adjacent
to the udder of the animal when the
animal is in the mlking parlour.

As far as the cleaning neans (see feature (b2) are
concerned, it has to be noted that docunent D2 does
not describe in detail the cleaning nmeans. The
passage of the description of docunent D2 (see
page 6, lines 1 to 8) only states that "there may
be such nmeans in each stall 1 but otherw se they
may be in the formof a separate attachnment to the
robot or support unit". In any case, docunent D2
does not disclose the feature that the cl eaning
means is located in its non-operative position on
the other side of the area where the ani mal stands
during m |l Kking.

Figure 4 of docunent D2 relates to an enbodi nment
applicable to large plants. It is clear that this
enbodi nent is not provided with features Al and A3l
since the entry/exit for the animal is |ocated at
the end of the each parlour opposite to the end at
whi ch the manger is |ocated. The parlours are
arranged in a star-like configuration which defines
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i nt erspaces between the parlours, the mlking neans
supporting units (7) being located in the
I nt er spaces.

Docunent D4 (Figure 1) discloses a plant for
m | king animals, such as cows, having the foll ow ng

features:

(a) the plant conprises a stanchion stoo
(1) in which the animal can be ml ked,

(al) the stanchion stool is provided with a
door (1c),

(a2) the stanchion stool is provided with
| ateral restraining neans (supporting
pl ates 3a provided with air bags 3b),

(a21) the lateral restraining neans (3a, 3b)
give the animal no freedom of novenent
(during the mlking process),

(a22) the lateral restraining neans bound the
area of the stanchion stool in which the
ani mal stands during the m |l Kking
process,

(al3) the stanchion stool is associated with a
manger (8),

(a32) the animal can eat fodder fromthe
manger (8) during its stay in the
stanchi on stool (1),

(a4) so that the animal then is in a given
position in the stanchion stool,

(b) the plant conprises a conputer-
controlled m |l Kking machi ne,

(b1) the mlking machine is provided with a
mlking unit (5, 14),

(bl1ll) the mlking unit (5, 14) is couplable to

t he udder of the ani mal,
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(bl12) the mlking unit (5, 14) is supported on
a mlking cluster support (13, 18, 15),
(b121) the mlking unit support (13, 18, 15)

permts an upwardly and downwardly
novenent of the mlking unit (34),

(b2) the mlking machine is provided with a
cleaning unit (6) suitable for spraying
a liquid,

(b21) the cleaning unit (6) is couplable to

t he udder of the aninal

(b22) the cleaning unit (6) is supported on a
cl eani ng unit support (28, 29, 6d),

(b221) the cleaning unit support (28, 29, 6d)
permts an upwardly and downwardly
novenent of the cleaning unit (6),

(b13) the mlking unit (5, 14) is located in
Its non-operative position under the
fl oor of the stanchion stool in a pit
(11) formed in the ground,

(b23) the cleaning unit (6) is located inits
non- operative position under the floor
of the stanchion stool in a pit (11)
formed in the ground,

(b24) the cleaning unit (6) conprises a basin
(6a) connectable to the udder of the
ani mal

(b241) the basin (6a) is provided with spraying

means (6b) for spraying said |iquid
agai nst the animal's udder and teats.

According to the description of docunent D4 (see

particularly colum 4, lines 1 and 2), the udder
- after washing - is dried by neans of a drier or
naturally.

2871.D Y A
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Novel ty (subsidiary request)

The subject-matter of Caim1l1l is novel (Article 54
EPC) with respect to the cited prior art. Novelty
was not di sputed.

I nventive step (subsidiary request)

The subject-matter of Caim1 is distinguished from
the prior art known from docunent D2 (Figure 2 or
Figure 4) at least by the follow ng features or
groups of features:

(a) A31;

(b) B23;

(c) B24 and B241;

(d) B3, B4, B4l, B42.

Feature A31 (item (a)) defines - in conjunction
with features A2, A21 and A22 - the geonetry of the
m | king parlour. Feature B23 (item (b)) defines

- in conjunction wth feature B13 - the position of
the cleaning/drying unit support with respect to
the mlking cluster support as well as the position
of these supports within the mlking parlour. The
features of the group (c) define the structure of
the cleaning/drying unit, while the features of the
group (d) define the structure of the supports.

Starting fromdocunent D4, the problemto be sol ved
iIs to provide a device for mlking animals, in

whi ch the cleaning unit and the m | king cluster can
be brought under the aninmal's udder in a nore
efficient way. It has to be noted that feature B23
- and in particular the fact that the
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cleaning/drying unit and the mlking unit (ie the
mlking cluster) are | ocated on different sides
With respect to the mlking cluster - allows the
mlking unit to be brought into its operative
position while the cleaning/drying unit is brought
into its non-operative position wthout risking
that these units interfere wwth each other. This
contri butes substantially to inprove the efficiency
of the m | king device.

Having regard to the follow ng comments - in
particular to the comments in section 7.1.2, itens
(ii) and (iii) - it would not be obvious for a
person skilled in the art to arrive at a m|king
device in which the mlking unit and the the

cl eaning/drying unit are | ocated on the opposite
sides of the mlking parlour as defined by feature
B23 read in conjunction with feature B13.

In these respects, the appellants essentially
argued as fol |l ows:

(1) Feature A31 defines - in conjunction with
feature A1 - only the way in which the
animal enters and | eaves the m | king
parl our. These features, which do not
contribute to the cleaning of the udder of
the animal, could be arrived at by the
skill ed person w thout exercising any
inventive skill. Feature B23 only defines
the position of the cleaning unit relative
to the mlking cluster. Starting fromthe
m | ki ng pl ant according to docunment D2, it
woul d be only a matter of design to arrange
the cleaning unit on the other side of the
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m | ki ng parl our

(1) The features of the group (d) are known from
docunent D4, while the structure of a
support as defined by the features of the
group (c) is known from docunent D10 or D3
or D9. It would be obvious for the skilled
person to apply these features to the
m | ki ng plant according to docunent D2.

(itii) Therefore, it would be obvious for a skilled
person to arrive at the subject-matter of
Claima1l.

The Board cannot accept the argunents of the
appel l ants for the foll ow ng reasons:

As far as the distinguishing feature B23 is
concerned the follow ng has to be consi dered:

(1) If the skilled person starts fromthe
enbodi nent descri bed in docunent D2 by
referring to Figures 2 and 5to 9, it would
be i npossible for himto arrange the
cl eaning/drying unit on the side of the
par| our opposite to the side on which the
mlking unit is arranged because of the
presence of entry and exit doors on that
si de.

(1) None of the cited docunents suggests either
the idea of arranging the mlking unit and
the cleaning unit at opposite sides of the
m | king parlour or indicates the advantages
whi ch can be obtained by this feature.
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Moreover, it has to be noted that docunent
D2 suggests to either arrange the cleaning
unit either "in each stall", ie inside the
m | king parlour, or attach it to the mlKking
robot common to all mlking parlours or to
arrange it on the support unit. Moreover, it
coul d be possible to arrange it on the sane
side as the mlking unit. This nmeans that
the skilled person is not obliged to arrange
the cleaning unit as defined by feature B23
but has many ot her possibilities (no one-way
street situation).

Feature B23 has to be read in conjunction
with features A2, A21 and A22 in so far as
it refers to the "area of the m | king

parl our where the animal stands during the
m | king process" as defined in feature A22.
This neans that the two | ateral guide neans
are parts of the mlking parlour (feature
A2) which not only bound the central area of
the mlking parlour (ie where the anim
stands during the m | king process) but also
define two | ateral spaces where the mlKking
unit and the cleaning unit, respectively,
are arranged and, thus, that these latera
areas are parts of the mlking parlour (see
section 3.1.2 above). Therefore, even if the
skilled person - starting fromthe

enbodi nent according to Figure 4 - were to
arrange the cleaning unit opposite to the

m | king unit, these units would be arranged
outside the m | king parl our.

as the distinguishing feature A31 is
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concerned, the follow ng has to be consi dered:

(i1v) There is no docunent suggesting the
arrangenent of a manger on a door of a
m | ki ng parl our

(v) It can be derived fromthe Figure 2 of
docunent D2 that the exit door (4'') is
pivotally connected to a link which is
pivotally connected to the front side of the
mlking parlour. If the skilled person were
to start fromthis enbodi ment, it would be
difficult for himto arrange the manger on
this lateral exit door, since the manger
could interfere with the |ink during the
novenent of the door.

(vi) The description of the enbodi nent accordi ng
to Figure 4 does not refer to any exit door
but to "retaining neans 4, preferably in the
formof a necklock” (page 9, lines 11 to
14), the nmanger being arranged on the front
side of the mlking parlour, the rear side
bei ng open. Thus, it has to be understood
that this enbodinment is not provided with a
door. In any case, a door could only be
arranged on the rear side of the mlking
parlour. Thus, if the skilled person were to
start fromthis enbodinent, it would be
i npossible for himto arrange the manger on
the rear door.

7.1.3 Havi ng regard to the coments above, it woul d not

be obvious for the skilled person to arrive at the
cl ai med subject-matter, starting fromthe prior art

2871.D Y A
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di scl osed i n docunent D2.

The subject-matter of CAaiml is distinguished from
the prior art known from docunent D4 at | east by
the follow ng features or groups of features:

(a) Al and A31;
(b) B23;
(e) B13.

Wth respect to the distinguishing features
according to item(a) the appellants argued as in
section 7.1.1(i) above, while with respect to
features B13 and B23 it was substantially argued as
fol | ows:

- The aspect of the technical problemto be sol ved
by the contribution of these features
essentially consists in avoiding the need for a
pit in which the mlking unit and the cl eaning
unit are |ocated. Docunent D2 clearly suggests
how to arrange a mlking unit on a side of the
m | king parlour. Therefore, it would be obvious
for the skilled person to arrange not only the
m | king unit but also the cleaning unit on a
respective side of the mlking parlour and thus
arrive in an obvious way at the clainmed subject-
matter.

The Board cannot accept the argunents concerning
features B13 and B23 for the sane reasons as given
in section 7.1.2 above, itens (ii) and (iii).

Wth respect to argunents concerning features Al
and A31, it has to be noted that docunent D4 has to
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be understood as concerning a systemfor managi ng
cows in a stanchion stool in which the cow nmay stay
for a longer tine, ie not only during the mlKking
process, while the clainmed mlking device has to be
construed as a device for mlking cows having a

m | ki ng parl our which the cow enters in order to be
m | ked and | eaves when the m | king process has
term nated. Therefore, there is no need in a system
of the type described in docunent D4 to arrange a
separate exit door. Mreover, if an exit door were
to be arranged, it would not be expedient in such a
systemto arrange the manger on the exit door of
the stanchion stool instead of the manger or feeder
8 (see Figure 1, colum 2, lines 25 and 26)
arranged on the floor, because this would nmake it

di sadvant ageous to supply the fodder.

The further argunents put forward by the appellants
during the witten phase of the appeal proceedi ngs
were no | onger pursued during the oral proceedings.
In any case the board considers these argunents as
being | ess relevant. Moreover, the board considers
that the further docunents referred by the
appel l ants during the witten phase of the appea
proceedi ngs as well during the previous opposition
proceedi ngs are not prejudicial for the

i nventiveness of the clained subject-matter.

Havi ng regard to the comments above it woul d not be
obvious for a skilled person to arrive at the
subject-matter of Claim1 of the subsidiary request
on the basis of the docunents referred to by the
parties.

Therefore, the patent can be maintained on the
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basis of the subsidiary request of the respondent.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng
ver si on:

- Clains 1 to 6 of the first auxiliary request as
filed during the oral proceedings,
- description pages 1, 2, 2a, 2b as filed during
t he oral proceedings,
pages 2c, 3, 4 and 5 as nmintained by the
Qpposition Division,
- Figures 1 to 7 as granted.
The Regi strar: The Chai r man:
G Magouliotis C. Andries
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