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Summary of Facts and Subm ssi ons

The appeal is fromthe decision of the Opposition
Division of 16 Septenber 1998, sent to the parties on
2 Cctober 1998, rejecting the opposition agai nst

Eur opean Patent No. 0 588 916.

From t he opposition proceedings the follow ng docunents
are relevant for the present appeal proceedi ngs:

Dl1: EP-A-0 240 213
D7: US-A-4 857 067
D9: US-A-4 834 741.

1. Agai nst this decision an appeal was filed by the
Appel | ant (Opponent) on 1 Decenber 1998, wth paynent
of the appeal fee on that sanme day. The statenent of
grounds of appeal was filed on 5 February 1999.

L1, Oral proceedings were held on 14 Decenber 2000, in
whi ch the Appellant requested that the decision under
appeal be set aside and the patent revoked.

The Respondent (Patentee) requested that the decision
under appeal be set aside and the patent be naintained
in amended formon the basis of clainms 1 to 28,
description pages 1 to 22 and Figures 1 to 9A as
submitted during the oral proceedings.

Claim 1l reads as foll ows:
"1. An absorbent Article (20, 520, 620, 720), having
| ongi tudi nal edges (62), end edges (64), a first waist

region (56), a second waist region (58) opposed to said
first waist region, an outer surface (52), an inner
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surface (54), the absorbent article conprising:

a contai nment assenbly (22) conprising an outer
covering layer (26) and an absorbent core (28) having
si de edges (82) and wai st edges (83, 583, 683), and

a dual tension fastening system (36,736) is disposed on
t he absorbent article, said dual tension fastening
system conpri si ng:

(i) a primary fastening system (38) for providing a
side closure for the absorbent article by maintaining
said first waist region (56) and said second wai st
region (58) in an overlapping configuration such that

| ateral tension is maintained around the circunference
of the absorbent article to maintain the absorbent
article on the wearer, said primary fastening system
conpri si ng:

(a) a securenent nenber (42) disposed adjacent each of
said | ongitudinal edges in said second wai st region
(58), and

(b) at |east one |anding nenber (44, 544) disposed in
said first waist region, said | andi ng nmenber being
engageabl e wth said securenent nenbers; and

(1i) a waist closure system (40, 740) for providing a
vari abl e positioning, passively activated waist closure
for the absorbent article that dynamcally

mai ntai ns/creates |ateral tension through at |east a
portion of said waistband, said waist closure system
conpri si ng:

(a) at |east one first attachnent conponent (46, 746)
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di sposed in said first waist region, said first
attachnment conponent being positioned so as to be
longitudinally aligned with said wai stband, and

(b) at |east one second attachnment conponent (48, 748)

di sposed in said second wai st region, said second
attachnment conponent bei ng engageable with said first
attachnment conponent so that when the primary closure
is formed, said second wai st region overlaps said first
wai st region such that said second attachnment conponent
engages said first attachnent conponent at at |east two
anchor zones (122) longitudinally aligned with said
wai st band so as to dynamically maintain/create |latera
tensi on though at | east a portion of said waistband,

characterised in that an elasticized wai stband (34,

534, 634) is disposed longitudinally outwardly from and
along a portion of said wai st edge of said absorbent
core in said first waist region, said elasticized
wai st band being elastically extensible in at |east the
| ateral direction and in that said anchor zones (122)
are longitudinally spaced fromthe primary fastening
systemin a direction towards the end edges (64)."

The argunents of the Appellant can be summari sed as
fol |l ows:

Dl constituted the closest prior art, disclosing an
absorbent article with the features of the preanble of
claim1. The diaper had a fastening systemformng a
dual tension system because the inner and outer
fasteni ng neans performed, in use of the diaper, their
function at different |ongitudinal and | ateral

| ocati ons.
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The features by which claim1 distinguished itself from
this prior art (the characterising features of claim1l
as anended concerning the arrangenent of an el asticized
wai st band and the anchor zones being |ongitudinally
spaced fromthe primary fastening neans in a direction
towards the end edges) were obvious neasures in view of
t he i nprovenment of wearer confort and | eakage
prevention, which the skilled person always tried to
achi eve.

The Respondent's submi ssions can be summari sed as
fol |l ows:

D1 could not be considered as disclosing a dual tension
fasteni ng system because the inner fastening neans
were, in use, longitudinally aligned with the outer

f ast eni ng neans.

Further, the skilled person was not led in an obvious
manner by the available prior art to the absorbent
article as clainmed, which therefore was based on an
inventive step. There was no reason for the skilled
person to apply the elasticized wai stband known from
e.g. D7 or D9 to the disposable diaper known from D1,
because the latter already solved the probl em of
improved fit and preventing | eakage by the use of inner
and outer fastening neans. Even if he would do so, the
avail able prior art still did not provide himwth the
suggestion to further longitudinally space the anchor
zones fromthe primary fastening neans in a direction
towards the end edges.
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Reasons for the Decision

1
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The appeal is adm ssible.

Amendnents (Articles 84 and 123 EPC)

The subject-matter of claim1 as granted has been
further limted by the addition of the feature that the
anchor zones are longitudinally spaced fromthe primary
fastening systemin a direction towards the end edges
of the absorbent article.

The original application docunents provide a basis for
this anendnent on page 28, lines 12 to 27 and Figure 1

The anmendnment of claim 1l further consists in bringing
it into the proper two-part formfor the purposes of
Rul e 29(1) EPC, to acknow edge the closest prior art
represented by D1.

Clainms 6, 29 and 30 as granted were deleted in reaction
to objections made by the Board in the oral
pr oceedi ngs.

The description of the patent in suit was adapted to be
consistent with the clains as anended.

The amendnents do therefore not give rise to objections
in respect of the requirenents of Article 84 and
Articles 123(2) and (3) EPC
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Novelty (Article 54 EPC)

Novel ty was not an issue between the parties in these
appeal proceedings; as none of the docunents avail abl e
inthe file on its own discloses all features of
claiml1, the Board is satisfied that the subject-matter
of claim1l is novel.

Cl osest prior art

The subject-matter of claim1l concerns in essence an
absorbent article maintained around the waist of the
wearer by neans of a dual tension fastening system
conprising a primary fastening systemfor providing a
side closure for the absorbent article and a wai st

cl osure systemfor providing a variable positioning,
passively activated wai st closure for the absorbent
article when the primary fastening systemis forned.
The invention of the patent in suit is concerned with
i mproving confort of the wearer and mai ntaining proper
fitting of the absorbent article on the wearer so that
the risk of |eakage is further reduced (see the patent,
page 2, lines 38 and 39).

The parties agree that D1 represents the closest prior
art for the purposes of the discussing inventive step.
The Board follows this opinion and draws attention to
the fact that DL is the only available prior disclosure
of an absorbent article with a dual fastening system
consisting of a primary and a secondary fastening
systemas clained in claiml1l. Furthernore, D1 is
concerned with the inprovenent of wearer confort and
the reduction of | eakage (see colum 1, lines 50 to 52,
colum 2, lines 46 to 49, columm 3, lines 49 to 55).
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The Respondent argued that D1 did not disclose a dual
tension fastening systemas clai ned because the force
exerted on the outer fastening neans (54) in the
direction of the waist circunference, during use of the
absorbent article, was also directed through the inner
fasteni ng neans (60). Thus tension relief in only one
direction could be provided, not in two different
directions as inplied by the wording "dual tension
fastening systent.

Firstly, it is to be noted that the patent in suit does
not define in detail what has to be understood by the
term "dual tension fastening systenf. It certainly does
not limt the direction of the forces occurring when

t he absorbent article is used to the circunferenti al
direction around the waist of the wearer or
particularly to those directed through the primry

f ast eni ng neans.

Secondly, the arrangenent of the inner and outer
fastening neans as disclosed in D1 is perfectly capable
of providing relief to tensions in different
directions. This follows fromthe fact that the inner
fasteni ng neans (60) extends further in the

| ongi tudi nal direction towards the end edge of the
article as well as towards its |leg opening and is
therefore capable of providing tension relief in the
circunferential direction at a waist |evel different
fromthe |level at which the outer fastening neans (54)
i S operative.

In particular the inner fastening nmeans (60) is
operative in a direction perpendicular to the wai st
circunferential direction at a location laterally
spaced fromthe | ocation of the outer fastening neans
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(54). The forces exerted by |eg novenent result in

rel ati ve novenent of the front part with respect to the
rear part of the absorbent article, giving rise to

| eakage at the | eg openings. These forces creating
tension in the absorbent article are operative in a
direction perpendicular to the waist circunferential
direction. They are effectively counteracted by the

i nner fastening neans (60) (see also colum 11,

lines 27 to 34).

I f "dual tension” as clainmed in claim1 neans "tension
intw different directions”" as argued by the
Respondent, then in view of the above the fastening
nmeans of the absorbent article disclosed in D1 nust be
consi dered as providing such a "dual tension fastening
systent as well.

4.3 There is no difference of opinion between the parties
in respect of the remaining features of the preanble of
claiml. The Board agrees with the parties that these
are known from DL.

5. | nventive step (Article 56 EPC)

5.1 The absorbent article disclosed in D1, when in use, is
positioned around the wai st of the wearer and the wai st
portions are made to overlap. These are fixed to each
ot her by the outer fastening nmeans, the inner fastening
means limts and prevents shifting of the overl apping
wai st portions and maintains a good fit of the article
around the | egs of the wearer.

However, when connecting the wai st portions to each

other with the outer fastening neans the wai st
circunferential size of the absorbent article is fixed;

0356.D Y A



5.2

5.3

0356.D

_ 9 .- T 1108/ 98

t he absorbent article cannot adapt itself to expansion
or contraction at the waist region when the wearer

br eat hes, noves or changes positions, unless the outer
fastening neans is released. This creates disconfort
and the possibility of | eakage at the wai st region.

Furthernore, the inner fastening neans (60) extend over
the entire wwdth of the waist portions, i.e. fromthe

| eg opening to the end edge of the absorbent article.
Though effectively preventing the wai st portions from
shifting this also results in the waist portions of the
absorbent article having a section in the hip area
which is stiffened by the first and second attachnent
conponent s cooperating together, which is not
confortable when the | egs are noved sideways in an
upward direction

When starting fromthe absorbent article disclosed in
D1 the object underlying the subject-matter of claiml
under consideration is therefore to provide an
absorbent article with further inproved confort and
proper fitting while maintaining | eakage prevention
(see the patent in suit, page 1, lines 20 to 25 and
lines 35 to 41 and page 2, lines 10 to 13).

The subject-matter of claiml differs fromthe
absorbent article disclosed in D1 by the characterising
features of claim1, nanely the absorbent article being
provided with an el asticized wai stband al ong the wai st
edge of the absorbent core and the anchoring zones
being longitudinally spaced fromthe primary fastening
systemin a direction towards the end edges.

These features provide the absorbent article with a
nore confortable fit in the waist and the hip region as
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well as with | eak prevention while properly maintaining
t he absorbent article on the body of the wearer.

Docunment D9 provides the skilled person with the clear
i ndi cation that an el asticized wai st band di sposed

| ongitudinally outwardly fromand al ong a wai st edge of
t he absorbent core inproves fit and | eakage prevention

(colum 1, lines 12 to 14). The sane applies to D7 (see
colum 1, lines 11 to 16 and 28 to 30, as well as
colum 2, lines 52 to 58).

The Respondent argued that the absorbent article
according to D1 already solved the problens of proper
fitting and | eakage prevention and that therefore there
was no need for the skilled person to further inprove

t he absorbent article by including an el asticized
wai st band.

The Board is, however, of a different opinion.

| nproving confort, proper fitting and | eakage
prevention is continuously in the mnd of the skilled
person operating in the field of absorbent articles.
Any devel opnment providing a further solution to the
above nentioned objectives will be closely studied by
the skilled person. Such a developnent is illustrated
by D7 and D9 in the formof the provision of an

el astici zed wai st band.

The skilled person will recognise the advant ages of
such a wai stband in providing nore space in the wai st
regi on when needed. It therefore does not require
inventive skills to apply the teaching of either
docunent to the absorbent article known from DL.

Though the nmere arrangi ng of an el asticized wai st band
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in the absorbent article of DI would not require
inventive skills, none of the other avail able docunents
reflecting the prior art, however, provide the person
skilled in the art with the indication that it would be
advant ageous to additionally arrange the anchor zones
of the waist closure systemof the absorbent article

di sclosed in D1 such that they are longitudinally
spaced fromthe primary fastening neans in a direction
towards the end edges of the absorbent article.

Wth this feature two longitudinally distinct zones of
tensi on are guaranteed. The zone of tension generated
by the primary fastening neans secures the absorbent
article on the body of the wearer; the zone of tension
created and mai ntai ned by the waist closure system

i nvol ving the el asticized wai stband and the anchor
zones dynam cally maintains the wai st edge of the
absorbent article closed during wear (see page 11,
lines 8 to 31).

The cl osure system of Dl does not allow for such
separated zones of lateral tension, thus cannot render
this solution obvious either.

In the Board' s judgenent the solution to the technical
probl em underlying the patent in suit as defined in the
present independent claim 1l therefore involves
inventive step. Therefore this claimas well as the
dependent clainms 2 to 28, defining preferred

enbodi nents of the sanitary napkin of claim1l in
accordance with Rule 29(3) EPC, can formthe basis for
mai nt enance of the patent (Article 52(1) EPC)

The amended description and the draw ngs of the patent
in suit are in agreenent with the present wordi ng and
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scope of the cl ains.
Thus, taking account of the anmendnents nmade by the
Appel l ant, the patent and the invention to which it

rel ates neet the requirenents of the EPC
(Article 102(3) EPC).

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
foll ow ng docunents filed during the oral proceedi ngs
of 14 Decenber 2000:

C ai ns: 1 to 28,

Descri pti on: pages 2 to 22,

Fi gures: 1 to 9A

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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