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Summary of Facts and Submn ssions

2232.D

The appel | ant (opponent) | odged an appeal against the
i nterlocutory decision of the Opposition Division
mai ntai ning the patent No. 0 469 673 in anended form

In the decision under appeal, it was held that the
grounds of opposition submtted by the appellant under
Article 100(a) (lack of novelty and inventive step) did
not prejudice the nmai ntenance of the patent as anended.
Furthernore, it was held that the phrase "imedi ately
beyond” in the characterising portion of the anended
claim2 had a clear neaning and was, therefore,

al | onabl e under Article 84 EPC

The foll ow ng docunents were referred to in the appea
pr oceedi ngs:

D2: JP-A-63-274903;

D3: US-A-4 937 029;

D7: US-A-4 876 531,

D10: Pl astics Engi neeri ng Handbook, 1976, pages 197 to
201;

D12: FR-A-2 574 699.

Wth respect to docunent D2, reference is made to an
English transl ation thereof supplied by the appellant
with a letter filed on 23 February 1999. References
herein to page and |line nunbers refer to this

transl ation.
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Oral Proceedings were held before the Board of Appea
on 4 Septenber 2001

(i) The appellant requested that the decision under
appeal be set aside and that clains 2 to 10 be
revoked.

(ii) The respondent (patentee) requested that the
appeal be di sm ssed.

Claim2 of the patent as nmaintai ned by the Qpposition
Di vi sion reads as foll ows:

"2. "Process for production of a continuous object
conprising the extrusion of continuous thernoplastic
sheath through a die and introducing a nononer of a

t hernosetting polynmer into the sheath during extrusion
of the continuous sheath, the nononer being a |liquid
whi ch cannot be shaped to a sel f-supporting object,
characterized in that the nononer is injected into the
sheath i medi ately beyond the plane of the die."

In the witten and oral procedure, the appellant argued
essentially as follows:

The term"imedi ately beyond the plane of the die" as
used in claim2 should be interpreted as including
within its scope an extrenely short distance beyond the
pl ane of the die and thus cannot be used to distinguish
the invention fromthe prior art. In claim1l as
granted, the expression "in the plane of the die or

i mredi ately beyond it" was not required in order to

di stinguish the subject-matter of the claimfromthe
prior art. However, during the course of the opposition
proceedi ngs, the claimwas split in tw, so that the
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term" inmedi ately beyond the plane of the die" is now
essential in order to distinguish the subject-nmatter of
claim2 fromthe prior art. Further, the description of
the patent in suit is not consistent with claim2 in
that it refers to injection in the plane of the die in
the first paragraph of page 1 and at page 4, |lines 27
to 39. At page 5, line 21, reference is nmade to the use
of a "standard extrusion head", which inplies that, in
the exanples, injection takes place the nonent the
sheath | eaves the extrusion die.

The subject-matter of claim2 | acks novelty and/or

i nventive step in view of the disclosure of docunent
D2. The transl ation of docunent D2 filed with the
letter filed on 23 February 1999 (cf point | above) is
regarded as nore accurate than that previously on file.
Thi s docunent discloses a three step process in which
the cladding material is fornmed as a tube by injection
nmoul di ng, the core portion is pressed into the tube and
the core portion is polynerised (see page 2, lines 11
and 12, lines 14 to 18 and claim1). It is thus clear
that the core material is pressed into the cladding
material after it has been fornmed into a tube, that is,
after the cladding has left the die. The subject-matter
of claim2 thus | acks novelty. If, however, the term

"“i mredi ately beyond the plane of the die" as used in
claim2 is construed as referring to a point at which
the sheath has cooled sufficiently for the tenperature
of the core material not to exceed the maximum

al | owabl e pol ynerisation tenperature, then it is
accepted that the subject-matter of claim2 is new

The subject-matter of claim2 [acks an inventive step
since the person skilled in the art would realise that
it is necessary, in order to carry out the process of
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docunment D2, to inject the nononmer into the sheath
beyond the plane of the die, since the cladding

mat eri al nmust be extruded at a high tenperature at
which it is incapable of retaining its desired tubular
shape. Consequently, the cladding material nust be

all owed to cool before the core material is introduced
therein, in order for the cladding naterial to achieve
sufficient structural rigidity. As an alternative to
the arrangenent disclosed in docunent D2, in which it
IS necessary to keep the core cool by neans of cooling
nmeans in the screw, the skilled person nmay choose to
del ay the point at which the core material enters the
sheath. It is not unusual to inject core materials into
a sheath downstream of the plane of the die. D e heads
in which this is the case are illustrated in docunent
D10 at page 199, in docunent D7 in Figure 4, in
docunent D3 in Figure 16 and in docunent D12.

In the witten and oral procedure, the respondent
argued essentially as foll ows:

The term"imedi ately beyond the plane of the die" as
used in claim2 is clear and refers to a point at which
the sheath has cooled sufficiently for the tenperature
of the core material not to be caused to exceed its
maxi mum al | owabl e pol yneri sati on tenperature. The

di stance depends upon the degree of cooling of the
sheath required and is exenplified at page 4, lines 31
and 32, as being 25 or 50 mMm

Docunent D2 does not contain any clear and unm st akabl e
di scl osure of a process in which the nononer is
injected into the sheath i medi ately beyond the pl ane
of the die. On the contrary, the sole figure of this
docunent shows the core being injected before the plane
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of the die. The subject-matter of claim2 is thus new.

The subject-matter of claim2 also involves an

i nventive step. There is nothing in the prior art which
woul d encourage the person skilled in the art to depart
fromthe teaching of docunent D2 and inject the core
mat eri al beyond the plane of the die. The present

i nvention solves the problemof allow ng the sheath to
be extruded at a higher tenperature than that to which
the core material nmay be subjected. The docunents
referred to by the appellant are not concerned with
this problem so that it requires hindsight to apply
the teaching of these docunents to that of docunment D2.

Reasons for the Deci sion

1.2

2232.D

Carity

The term "i mmedi atel y beyond the plane of the die" as
used in claim2 should be construed in the |light of the
object to be solved by the invention and in the |ight
of the description of the patent in suit at page 4,
lines 27 to 39.

At page la, lines 15 to 20, of the description of the
patent in suit, it is stated that an "aimof the
invention is to provide a process wherein the maxi mum
al | owabl e pol ynerisation tenperature of the nononer
(that is, the core material) is significantly | ower
than the extrusion tenperature of the sheath. This aim
i's achi eved according to the features as set out in
claim2." It is thus clear that the point at which the
nmononer is injected into the sheath is such as to
achieve this aim
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At page 4, lines 27 to 39, of the description of the
patent in suit, reference is nade to a first case, in
whi ch injection occurs in the plane of the die and a
second case, in which injection occurs just beyond the
pl ane of the die at a point at which the sheath "has
al ready undergone a certain degree of cooling”. The
second case is described as bei ng advantageous if the
maxi mum al | owabl e pol yneri sation tenperature of the
nmononer is significantly |lower than the extrusion
tenperature of the sheath. The first case is the
subject of claiml, and the second case is the subject
of claim2. Description relating to the first case is
thus not relevant to construction of claim 2.

Wil st the description also refers to processes in

whi ch injection occurs in the plane of the die at

page 1, first paragraph, and in the Exanples, which
utilise a "standard extrusi on head", these passages
also refer to the subject-matter of claim1 and cannot
be used to interpret the neaning of the second

i ndependent claim claim 2.

The term"inmedi ately beyond the plane of the die" thus
means that the cladding material nust be allowed to
cool sufficiently by exposure to the environnent after
it has left the die before the core material is

i ntroduced therein, in order to avoid the core materi al
bei ng subj ected to excessive tenperatures. The person
skilled in the art will not have any difficulty
arriving at a suitable distance beyond the plane of the
die, taking into account factors including the nature
of the nononer, the extrusion tenperature and the

condi tions beyond the die.

Novel ty
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It was all eged on behal f of the appellant that the
subject-matter of claim2 is not new having regard to
the di scl osure of docunent D2. As stated above under
point 1.5, document D2 does not, however, disclose a
process in which a nononer is injected into a sheath
i mredi ately beyond the plane of a die.

The sole figure of docunment D2 shows a process in which
the core material (1) cones into contact with the
cladding material (2) as it |eaves a core nozzle (4)
and the cladding material containing the core enters a
di sgorgi ng nozzle (3). The plane of the die is the

pl ane defining the outlet of the disgorging nozzle (3).
There is nothing in the description which is

i nconsistent with this interpretation of the teaching
of D2. The passages referred to by the appellant refer
to cooling the core whilst the cladding material is
extruded, this being achieved by the cooling tube (6),
shown in the figure. Polynerisation of the core
material before it enters the cladding is thus
prevent ed.

The subject-matter of claim2 is thus novel wth
respect to the disclosure of docunent D2. The renai ning
cited docunents do not disclose a process for
production of a continuous object in which continuous

t hernopl astic sheath is extruded through a die and a
nmononmer of a thernosetting polyner is introduced into

t he sheat h.

I nventive step

Cl osest prior art

Docunent D2 represents the closest prior art and
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di scl oses a process having all the features of the
preanble of claim2. As discussed above, docunent D2
does not contain any disclosure of a process in which a
l'iquid nononer is injected into a sheath i mredi ately
beyond the plane of a die.

(bj ect of the invention

The object of the invention is to provide a process for
the production of a continuous object as defined in the
preanble of claim2 which can be utilised when the

maxi mum al | owabl e pol yneri sation tenperature of the
liquid core nononer is significantly | ower than the
extrusion tenperature of the sheath.

Sol uti on

According to claim2, the above object is achieved by
injecting the liquid nononer into the sheath
i mredi atel y beyond the plane of the die.

There is nothing in the prior art which would encourage
the person skilled in the art to nodify the process

di scl osed in docunent D2 in this way. It is suggested
on behalf of the appellant that the person skilled in
the art would realise that it is necessary to inject
the nononer into the sheath at a point beyond the pl ane
of the die, since the cladding material nust be
extruded at a high tenperature at which it is incapable
of retaining its desired tubular shape. No evi dence
was, however, supplied to denonstrate that this is, in
fact, the case. It nust accordingly be assuned that the
process of docunment D2 can be put into practice in the
manner illustrated in the sole figure, the core nononer
bei ng cool ed sufficiently to avoid pol ynerisation
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before contact with the claddi ng.

There is, noreover, no incentive for the skilled person
to experinment with such a postponenent of the point at
whi ch the core material enters the cladding.

Docunent D10 di scusses three possibilities for
coextrusion, that is, upstreamof the die, within the
die and after leaving the die. The third possibility is
used "to keep the individual |ayers of plastic isolated
fromeach other until they exit fromthe die".

Docunent D7 shows in Figure 4 a coextrusion head in
which the core material energes as a cylinder through
an openi ng (40A), surrounded by the cladding materia
whi ch energes through an opening (40B).

Docunent D3 shows in Figure 16 a process in which a
liquid core and a |iquid sheath are sinultaneously
extruded through nozzles (141, 142). The sheath is
subsequent|ly cross-1linked, for exanple, by neans of an
ultraviolet lanp (147), and then cured in a furnace
(148).

Docunent D12 di scl oses a process in which core materi al
is injected into a thernoplastic sheath beyond the

pl ane of the die. The core material nmay be a

t hernopl astic resin also used for the cladding or a
powder or fibres of a thernobsetting cross-|inkable
polyneric material (page 4, lines 1 to 8).

There is, however, nothing in these cited docunents to
suggest that their disclosures could be relevant to the
object of the invention as set out in paragraph 3.2

above, which concerns solving a problem associated with
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core materials consisting of |iquid nononmers of
t hernosetting polyners entering a thernoplastic sheath
which is extruded at a high tenperature.

The subject-matter of claim2 thus involves an
inventive step. Cains 3 to 10 are directly or
indirectly appendant either to claim2 or to claiml,
claim1 not having been opposed by the appellant.
Insofar as these clains are appendant to claim2, they

i nvol ve an inventive step for the reasons given above
in respect of claim?2.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Dai nese W Moser

2232.D



