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Summary of Facts and Submn ssions

1304.D

An opposition was filed agai nst the European patent

No. 343 699. By the decision of the opposition division
di spatched on 12 Novenber 1998, the patent was
mai nt ai ned in an anended versi on.

The opposition division held that the subject-matter of
this Cdaiml involved an inventive step having regard
to the foll owi ng docunents:

DO: GB-A-2 079 126;

D1: Leafl et of the firm Maschi nenfabri ken Bernard
Krone GtbH " Front - Schei benmaher AFL 241", NIE 5 -
11.87 (two pages);

D2: Leafl et of the firm Maschi nenfabri ken Bernard
Krone GthH "G ossfl achen- Schei bennmaher AMG 281"
Nl E 20 - 11.87 (four pages).

On 12 January 1999 the opponent (hereinafter appellant)
filed an appeal against this decision and

simul taneously paid the appeal fee. The statenent
setting out the grounds of appeal was received on

18 February 1999.

During the appeal proceedings the appellant submtted
inter alia the foll ow ng docunents:

D5: US-A-4 182 099;

D6: US-A-4 724 661.
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Oral proceedings were held on 26 April 2001.

During the oral proceedings the respondent (proprietor
of the patent) filed an anended Caim1 which reads as
fol | ows:

"1l. An agricultural nmachine conprising a nowi ng unit
(24) and a frane for connecting the nowing unit (24) to
the lifting hitch at the front side of a tractor, said
frame being provided with a coupling elenent (1) to
engage the lifting hitch, two substantially paralle

| ower supporting beans (11) which at substantially the
same hei ght are connected to said coupling el enent (1)
capably of pivoting in a vertical plane near the | ower
end thereof, at |east one upper supporting beam (9)
connected near the upper end of the coupling el enent
(1) capably of pivoting in a vertical plane, a carrier
frame (13) for the nowing unit (24), which carrier
frame (13) is connected to said | ower supporting beans
(11) and pivotally connected to said upper supporting
beam (9), the connections of the coupling element (1)
with said | ower supporting beans (11) and said upper
supporting beam (9) being, seen in the direction of
operative travel, behind the connections of the carrier
frame (13) with said | ower supporting beans (11) and
sai d upper supporting beam (9), and at |east one wei ght
relief spring (22) providing a weight relief of the
agricultural machine which is, wthin a certain range
in height, substantially independent of the position of
the carrier frame (13) relative to the lifting hitch
the said position then being variable, characterized in
that the | ower supporting beans (11) are pivotally
connected to the carrier frame (13) and the wei ght
relief spring (22) is provided between the coupling
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elenment (1) and the carrier frame (13), while the
agricultural machine further conprises a crusher device
(25) which is located partly below and partly within
the frame and which is connected to the carrier frame
(13)."

During the oral proceedings the appellant argued that
the subject-matter of Caim1l |acks novelty having
regard to the prior art known from docunent D5.

On the subject of inventive step, the appell ant argued
that the skilled person, starting froman agricultura
machi ne according to docunent D6, on the basis of his
general know edge and having regard to docunent D5,
woul d arrive at the subject-matter of Claiml1l wthout
exercising any inventive skill.

The appel | ant requested that the decision under appea
be set aside and that the patent be revoked.

The respondent requested that the decision under appea
be set aside and that the patent be nmintained on the
basis of the follow ng docunents:

Cl ai ns: No. 1 to 17 as submitted in the ora
pr oceedi ngs;

Descri ption: colums 1 and 2 as submitted in the oral
proceedi ngs; colums 3 to 10 as granted;

Dr awi ngs: Figures 1 to 4 as granted.
The respondent al so requested that the docunents filed

by the appellant during the appeal proceedi ngs be not
i ntroduced into the proceedings.



- 4 - T 0060/ 99

Reasons for the Decision

1

1304.D

The appeal is adm ssible.

The subject-matter of Caiml

Caimlis directed to an agricultural machi ne having

the foll owi ng features:

(A)

(B)

(B1)

(B2)

(B21)

(B3)

(B31)

the agricultural nmachine conprises a nowi ng unit
(24),

the agricultural machine conprises a frame for
connecting the nowing unit (24) to the lifting
hitch at the front side of a tractor

the frame is provided wth a coupling el enent
(1) to engage the lifting hitch,

the frame is provided with two substantially
paral l el |ower supporting beans (11),

the | ower supporting beans (11) at substantially
t he sane hei ght are connected to the coupling

el ement (1) capably of pivoting in a vertical

pl ane near the end thereof (i.e. near the end of
the coupling el enment),

the frame is provided with at |east one upper
supporting beam (9),

t he upper supporting beam (9) is connected near
the upper end of the coupling elenment (1)
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(B4)

(B41)

(B42)

(B5)

(B6)

(B61)

(B43)

(B22)

(B62)
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capably of pivoting in a vertical plane,

the frame conprises a carrier frame (13) for the
nmow ng unit,

the carrier frane is connected to the | ower
supporting beans,

the carrier frane is pivotally connected to the
upper supporting beam (9),

t he connections of the coupling elenment with the
| ower supporting beans (11) and with the upper
supporting beam (9) are, seen in the direction
of operative travel, behind the connections of
the carrier franme (13) with the | ower supporting
beans and the upper supporting beam

the frame is provided with at |east one wei ght
relief spring (22) providing a weight relief of
the agricul tural nachi ne,

the weight relief is, within a certain range in
hei ght, substantially independent of the
position of the carrier frane relative to the
lifting hitch,

the position of the carrier frane relative to
the lifting hitch is variable,

the | ower supporting beans (11) are pivotally
connected to the carrier frame (13),

the weight relief spring is provided between the
coupling elenent (1) and the carrier franme (13),
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(O the agricultural machine conprises a crusher
devi ce (25),

(C1) the crusher device (25) is located partly bel ow
and partly within the frane,

(C2) the crusher device is connected to the carrier
frame (13).

Feature B6 has to be construed in conjunction with
features B62, A, C and C2. That neans that the relief
spring provides a weight relief of the carrier franme 13
with respect to the coupling element 1. This al so neans
that the relief spring does not affect the coupling
operation (as well the decoupling operation) of the
machine to the tractor

It has to be noted that the present Claiml differs
fromthe independent claimupon which the decision
under appeal is based in that feature C2 was added.
Feature C2 nmakes it clear that the relief spring
provides a weight relief of both the nowng unit 24 and
crusher device 25.

The appel |l ant argued that Claim1l contains an

I nconsi stency in so far as feature B6 relates to a
"first" spring providing weight relief of the
agricultural machine with respect to the tractor (for

i nstance a spring arranged between the tractor and the
franme), while feature B62 relates to a "second" spring
whi ch provides a weight relief of the carrier with
respect to the coupling elenent and therefore cannot
provide a weight relief of the whole agricultural
machine with respect to the tractor
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Al though it seens that the wording of Caim1 - as such
- could be considered as being unclear in that respect,
t he board, however, cannot accept this interpretation
of aiml, since feature B62 (specified in the
characterising portion of the clain) refers to the "the
wei ght relief spring" (enphasis added), i.e. to the
spring referred to in the pre-characterising portion of
Claim1, nanely in feature B6. Furthernore, the
interpretation of the appellant is not supported at al
by the description of the patent which describes

enbodi nents provided with relief springs arranged
solely between the carrier frame and the coupling

el ement and which refers secondly to a problem
consisting in the elimnation of the di sadvantages in
coupling a machine to the tractor when the relief
spring is arranged between the carrier frame and the
tractor (see particularly colum 1, lines 32 to 41).

Feature Cl refers to the franme. According to features
Bl, B2, B3 and B4 the frame conprises the carrier

frame, the coupling elenent, at |east one upper
supporting beam and two | ower supporting beans.
According to the description and the draw ngs of the
patent, the carrier frame - due to the fact that it
supports the cutter bar of the mowing unit - is
provided with a transverse structural elenent (i.e. the
carrier beam 43) and the two | ower supporting beans are
arranged each on a side of the machine (see Figure 2).
Thus, it has to be understood that the elenents of the
frame (i.e. the | ower supporting beans, the upper
supporting beam the carrier frane and the coupling

el enent) define a space. Having regard to the draw ngs
(Figures 1, 3 and 4), it can be considered that the
crusher device is located "partly bel ow and partly

wi thin" this space.
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Feature B nmakes it clear that the frame of the
agricultural machine is suitable for being connected to
the lifting hitch at the front side of a tractor, i.e.
that Caim1l relates to a so called "front nounted
nmower - crusher”.

Moreover, feature Bl nakes it clear that the coupling
element is directly connected to the front lifting
hitch of the tractor

Feature B5 - in so far as it relates to the position of
the carrier frane carrying the nmower unit on the one
hand and the coupling elenent on the other hand -
defines (kinematically and dynam cally) the

rel ati onshi p between the upward novenent of the carrier
frame and the forces acting on the nmower unit during

t he operation of the machine. In other words, feature
BS makes it clear that Caim1l relates to a so called
"pushed nower".

The anendnments

Caiml differs fromCdaim1l as granted in that
features B5 and C2 have been added. Feature B5 can be
derived fromthe drawi ngs of the application as filed.
Feature C2 can be derived fromthe description of the
application as filed (page 8, lines 11 and 12).

The anendnents of the description concern its
adaptation to the anended C aim 1.

The anmendnents to the patent do not contravene
Article 123 EPC

Procedural matter
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In the decision under appeal the subject-nmatter of
Caim1l was considered as involving an inventive step
having regard to the conbi nati on of docunent DO, which
was considered as the closest prior art, with either
docunent D1 or docunment D2.

Docunent D1 concerns a nower which has to be nounted on
the front side of a tractor, while docunent D2 rel ates
to a rear nounted nower. Both these machines are
provided with a coupling elenent for coupling themto
the tractor, this coupling el enent being connected to
the frame carrying the now ng unit by neans of a

| i nkage, wherein the connections of the coupling

el ement with the |linkage, seen in the direction of
operative travel, are before the connections of the

i nkage with the carrier frane. In other words,
docunents D1 and D2 relate to a so called "drawn
mower " .

Wth respect to docunents D1 and D2, the opposition

di vision held that the skilled person would not apply a
t eachi ng concerning a nower of the "drawn" type to the
machi ne accordi ng to docunent DO, which is of the
"pushed" type.

Bot h docunent D5 and docunment D6 concern an
agricultural machine in which the nower unit is of the
"pushed" type. Therefore, the filing of docunments D5
and D6 can be considered as a reaction of the appellant
to the findings of the opposition division.

Ther ef ore, docunents D5 and D6 are admtted into the
proceedi ngs.

Novel ty
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Wth respect to the newly filed Caim1, novelty was
di sputed only with regard to docunent D5.

Thi s docunent (see particularly Figures 1 and 2 and the
corresponding parts of the description) discloses an
agricultural machine conprising a nowng unit (cutter
bar assenbly 66) and a frame for connecting the now ng
unit (66) to the hitch (drawbar 50) at the rear side of
a tractor, the frane being provided with supporting
wheels (62), with a coupling elenent (i.e. the main
frame 10 conprising the tongue support nenber 34)
connected to a tongue (14) for hitching to a tow ng
tractor, with two substantially parallel |ower
supporting beans (lower |inks 106), the | ower
supporting beans (106) at substantially the sane hei ght
bei ng each connected to a wheel support arm (54) which
is connected to the coupling elenent such that the

| ower supporting beans (106) are capable of pivoting in
a vertical plane, with two upper supporting beans
(upper links 104), the upper supporting beans (104)
bei ng connected to the coupling elenent (main frame 10)
and bei ng capable of pivoting in a vertical plane
(around the pin 26), with a carrier franme (header
assenbly 16 - hood 74) for the nower unit, the carrier
frame being connected to the | ower supporting beans
(106) and pivotally connected to the upper supporting
beam (104), the connections of the coupling el enent
(main frane 10) with the | ower supporting beans and

wi th the upper supporting beans are, seen in the

di rection of operative travel, behind the connections
of the carrier franme with the | ower supporting frane
and the upper supporting beans, and with two wei ght
relief springs (112) providing a weight relief of the
nmow ng unit, which is, within a certain range in

hei ght, substantially independent of the position of
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the carrier frane relative to the lifting hitch, the
sai d position being variable, wherein the | ower
supporting beans (106) are pivotally connected to the
carrier frame, the weight relief springs (112) are
provi ded between the coupling elenent (10) and the
carrier franme, and the agricultural machi ne conprises a
crusher device (68) located within the frame and which
I's connected to the carrier frane.

Havi ng regard to the above comments, docunent D5
concerns a "rear-nmounted nower-crusher". Therefore, the
subject-matter of Caim1l differs fromthe nachine
according to docunent D5 at least in that the frane is
sui table for connecting the nowing unit (24) to the
lifting hitch at the front side of a tractor (see
feature B).

On the subject of the informati on content of docunent
D5, the appellant argued as fol |l ows:

The fact that the drawi ngs and the description of this
docunent refer only to a specific enbodi nent concerning
a "rear nounted" machi ne does not inply that the

i nformati on content of the docunment excludes "front
nmount ed"” machines. More particularly, since Caim1 of
docunent D5 is directed to a nobile inpeller type
nmower - condi ti oner w thout specifying where the nower-
condi tioner is nmounted, the specific enbodinment to

whi ch the drawi ngs and the description refer does not
limt the information content of the whol e docunent D5.
The clains of a patent docunent represent its nost

I mportant information source, this source having a high
generalisation level. Since Caim1 of docunent D5 does
not refer to a "rear nounted" nower-conditioner,
docunent D5 inplicitly also discloses a "front nounted
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mower - condi ti oner".

The board cannot accept this argunent of the appell ant

for the foll ow ng reasons:

(i)

(i)

The primary function of the description and
drawings is to disclose the clained invention so
that at | east one way of carrying it out is

i ndi cat ed.

The i ndependent claimof a patent docunent
normal |y represents a generalisation of what is
described in detail in the description by
referring to the drawings. Its primary function
istoindicate the matter for which protection
is sought in terns of technical features. The
definition of the extent of protection (scope of
the clain) is done by fornulating a concept,
covering not only the specific enbodi nent
described in detail in the description but also
ot her specific enbodi ments, which may differ
fromthe itemdescribed in detail in the
docunent but each having all the features of the
concept defined by the claim

Aclaim- in so far as it defines a concept - is
also (initself) an information source. However
the scope of the claimand its information
content nust be distingui shed fromone anot her.
The information content of the claimrelates to
the "intension" of the concept, i.e. to the
totality of features which are comopn to a
plurality of individual itenms and thus permt

all these individual itens to be conceptually
enbraced and the concepts to be distinguished
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fromone another. The scope of the claimrelates
to the "extension" of the concept as it is
formulated, i.e. to the totality of the

i ndividual itens having all the features of the
concept (cf. DIN 2330 "Begriffe und Benennungen.
Al | genei ne G Uindsat ze", March 1979,

sections 3.3. and 3.4 and also T 378/ 94, section
3.1.1).

In the present case, Caim1l of docunent D5 may
on the face of it be read as defining a concept
which is nore general than the "rear-nounted"
mower - condi ti oner described in the description
and the drawi ngs but w thout disclosing any
particul ar exanple thereof. In other words,
Claim1 does not diclose either a front-nounted
or a rear-nounted nower-conditioner, although
its scope may include them.

In any case, according to the established case

| aw of the boards of appeal, the disclosure of a
feature nust be i medi ately and unanbi guously
derivable fromthe docunent in question to be
accepted for novelty purposes.

Since neither the description, nor the clains, nor the

drawi ngs of docunent D5 di scl oses a rear-nounted nower-

condi tioner, the subject-matter of Caim1l of the

pat ent

in suit nust be considered novel with respect to

docunent Db5.

I nventive step

Docunent D6 (see particularly Figures 1 and 2)

di scl oses a crop harvesting header (15) nounted on a
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sel f-propel l ed crop harvesting machine which is
provided with a wheeled frane (12), provided with the
follow ng features:

- t he header is connected to the wheeled franme (12)
of the machi ne;

- t he header conprises a nowng unit (cutter bar 16)
and a crusher device (conditioning rolls 18),

- t he header conprises a first header frane
(section 20) and a second header frane
(section 30),

- the first header frame is provided with coupling
el ements, i.e. wth two upper links (22) and two
| ower links (24), for connecting the first header
frame to the front side of the wheeled franme (12)
of the machi ne,

- the second header franme (30) is provided with two
substantially parallel |ower supporting beans
(I ower |inks 34), which at substantially the sane
hei ght are connected to the first header frane
(20) capably of pivoting in a vertical plane,

- the second header frame (30) is provided with two
upper supporting beans (upper |inks 32), wherein
each of the upper supporting beam (32) is
connected near the upper end of the first header
frame (20) capably of pivoting in a vertica
pl ane,

- the second header franme conprises a carrier frame
for the nowing unit,

1304.D Y A
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- the carrier frane is connected to the | ower
supporting beans (34),

- the carrier frane is pivotally connected to the
upper supporting beans (32),

- the connections of the first header frane (20)
with the | ower supporting beans (34) and with the
upper supporting beans (32) are, seen in the
direction of operative travel, behind the
connections of the carrier frame with the | ower
supporting beans and the upper supporting beans,

- the carrier franme is provided with a set of weight
relief springs (40) providing a weight relief of
the carrier frane carrying the nmowing unit, the
wei ght relief being substantially independent of
the vertical position of the carrier frame, the
sai d position being vari abl e,

- the | ower supporting beans (34) are pivotally
connected to the carrier frame (30),

- the weight relief springs are provided between
first header frame (20) and the carrier frame
(30),

- the crusher device (18) is located within the
space defined by the upper beans (32), the carrier
frame, the | ower beans (34) and the first header
frame (20).

The appel |l ant argued that a skilled person readi ng
docunent D6 woul d i nmedi ately understand that the
header described in this docunent can be nounted to the
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front side of a tractor provided with a three-point
lifting hitch by connecting the first header frane (20)
to the three-point lifting hitch of the tractor.

The board cannot accept this argunent for the foll ow ng
reasons:

It is true that docunent D6, states that "the principle
of the instant invention are not limted to use on a
sel f-propell ed machi ne” (columm 3, lines 18 to 22).
However, docunent D6 neither refers to a tractor
provided with a front lifting hitch nor indicates how

t he header has to be connected to the front side of a
tractor, particularly since a front lifting hitch is
normal ly a three point connection.

The object of the invention described in docunent D6 is
to provide a two-piece crop harvesting header and a
flotation mechanismtherefor, the flotation nechani sm
allowing flotation novenents between the two header
frames (20 and 30) within a |limted anount (stops 36,
38) and between the entire header and the wheel ed frane
(12) of the harvester (see colum 1, lines 41 to 44;
colum 2, lines 14 to 21; columm 3, lines 38 to 52). In
order to achieve this object, the upper links (22)
connecting the first header section to the wheel ed
frame (12) of the harvester are in formof bell cranks
onto which is connected a further set of weight relief
springs (27), which are connected to anchors (29)

provi ded on the wheeled frane (12).

Thus, the skilled person readi ng docunent D6 cannot
derive from docunent D6 the information that the four
coupling elenents coupling the first header frane (20)
to the wheeled frane, i.e. the two upper |inks (22) and
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the two ower links (24), can be replaced by the | ower
pivot arnms and the top rod of a three point lifting
hitch of a tractor, because the two upper |inks 22 of
t he header according to this docunent perform in
conjunction with the springs 27, a function which is
essential for the functioning of the header and which
cannot be perforned by the top rod of the three-point
lifting hitch of a tractor. Such a radical change in
the construction of the enbodi nent according to
docunent D6 can only be considered as being a result of
an ex-post-facto anal ysis.

The subject-matter of Claiml is distinguished fromthe
prior art known from docunent D6 at | east

(a) in that the coupling elenent is suitable to engage
the lifting hitch of a tractor at the front side
of the tractor, and

(b) in that the crusher device is connected to the
carrier frane.

The respondent brought forward that the coupling to the
lifting hitch of the tractor and the | ocation of the
crusher device with respect to the nowing unit provide
a device which can be easily handled (i.e. coupled to
the tractor) and which has a fixed relationship between
the mowi ng unit and the crusher device, so that an

opti mal conpact position can be maintained resulting in
a conpact machine. The board has no reason to doubt

t hese results.

On the subject of inventive step, the appell ant
essentially argued as foll ows:
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The first header frame (20) of the header
according to docunent D6 has to be considered as
a coupling elenent having a four-points
connection with the wheeled franme of the
harvester, the four-points connection being
represented by the two upper links 22 and the
two lower links 24. The skilled person would use
the pivot arnms and the top rod of the three-
point lifting hitch of a tractor instead of the
upper and lower links 22 and 24 and thus arrive,
W t hout exercising any inventive skill, at a
machi ne provided with the above nentioned
feature (a), i.e. at a machine having a frane
suitable for connecting it to the l[ifting hitch
of a tractor.

The conditioning rolls of the harvester

di scl osed in docunent D6 are not very heavy so
that there is no need to provide for a weight
relief of these conditioning rolls. If a heavier
conditioner (i.e. a crusher device) is needed,
the skilled person, w thout exercising any
inventive skill, would connect it to the carrier
frame, i.e. to the sane frame carrying the
nmowi ng unit, so that the set of weight relief
springs 40 has to be adapted to provide for a
wei ght relief of both the nmowi ng unit and the
crusher device. Moreover, docunment D5 discloses
an agricultural machine in which the nowi ng unit
(118) and the crusher device (68) are both
connected to the sane carrier frame, and wherein
a set of springs (112) provides weight relief
for both the mowi ng unit and the crusher device.
The skilled person would apply the teaching
known from docunent D5 to the harvester
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descri bed in docunent D6 without exercising any
inventive skill and thus arrive at a nmachine
provided with the above nentioned feature (b).

The board cannot accept these argunents of the

appel l ant for the follow ng reasons:

(i)

Agricul tural machines having a frame suitable
for connecting themto the lifting hitch of a
tractor are well known. In the present case,
however, the skilled person starting froma crop
harvesting header as described in docunment D6,
woul d not find in docunent D6 any suggestion to
how to connect the header to the lifting hitch
of a tractor (see the above section 6.1.2).

Moreover, if the skilled person were to try to
nmodi fy the crop harvesting header of docunent
D6, he had - in order to arrive at a

agricul tural machine having a franme as defined
by features Bl, B2, B2l1, B22, B3, B31l, B4, B4l
and B42, allow ng weight relief of the now ng
unit as defined by features B6 and B62 and bei ng
suitable for connection with the lifting hitch
of the tractor as defined by feature B - to
elimnate not only the upper and |l ower |inks 22
and 24 connecting the first header frame 20 to
t he wheel ed frane 12 of the harvester (and
replacing them by the rods of the three-points
lifting hitch of the tractor) but also to
elimnate the set of springs 27 ensuring the
flotational novenment of the first header frame
20 with respect to the wheeled frane 12. In

ot her words, the skilled person had to anal yse
docunent D6 as inplicitly disclosing a
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harvesting header which can performits
functions without the links of the first header
section towards the wheel ed frame and w t hout
the springs 27. This analysis is against the
teachi ng of docunment D6 which is based on the

i dea of conbining the flotational novenents of
two header sections. In this respect, it has to
be noted that both independent clains of
docunent D6 (clainms 1 and 10), refer not only to
the second header frame 30 ("a second header
section") and to the set of springs 40 ("a
second resilient neans”) but also to the first
header frame 20 ("a first header section") and
to the set of springs 27 ("a first resilient
means").

Therefore, the skilled person would not consider
t he harvesting header of docunent D6 as deprived
of the essential features concerning "first
header section" and "first resilient neans".

In any case, if the skilled person were to

nmodi fy the header disclosed in docunent D6 such
that it can be connected to the lifting hitch of
a tractor, he would arrive at an agricul tural
machi ne provided with two header sections and
two resilient means, in which there is a

conbi nation of flotation novenents between the
two header sections, on the one hand, and
between the first header section and the
tractor, on the other hand. Such a resilient
nmeans between the first header section and the
tractor, however, was intended in the patent in
suit to be avoided (see colum 1, lines 32 to
41) .
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Wth respect to feature (b), it has to be noted
that one of the objects of the invention

di scl osed in docunent D6 is to provide a
harvesting header having a first floating frame
nounting the conditioner and a second fl oating
frame nmounting the nowing unit, i.e. the cutting
bar. If the conditioner of the harvester known
from docunent D6 were to be connected to the
carrier frame, i.e. to the frame carrying the
mowi ng unit, the weight of the carrier frane
woul d significantly increase so that it would be
nore difficult for the nmowing unit to foll ow
changes in the contour of the ground. Thus, the
skill ed person woul d not be encouraged to nount
both the nmowi ng unit and the conditioner to the
same carrier frame. In any case, even if the
skilled person - turning to docunent D5 - were
to doit, it wuld not arrive at a machine
falling within the termof Caim1 but to a
machi ne provided with two header sections and
two resilient means (see the above section
6.3.1.i).

Moreover, it has also to be considered that the
conditioning rolls of the harvesting header
according to docunent D6 are located within the
second header franme, i.e. within the space
defined by the lower links 34, the frame 30
carrying the nowing unit 16, the upper links 32
and the structural elenent 20 of the first
header frame. Therefore, the subject-matter of
Claiml is further distinguished fromthe prior
art according to docunent D6 in that the crusher
device is located "partly below' the franme (see
feature Cl).
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In the witten phase of the proceedi ngs the appellant,
referring to the i ndependent claim1 upon which the
deci si on under appeal is based, considered docunent DO
as a possible starting point and argued that the
skilled person would apply to this prior art the
measures known from docunent D5 or D6 and thus arrive
i n an obvious way at the subject-matter of this claim
This argunmentation was no | onger pursued by the
appellant in the oral proceedi ngs during which the

i nventive step was discussed in the context of a
further anended Claim1l

In any case, the board is satisfied that the subject-
matter of Claim 1 cannot be derived in an obvi ous way
fromthe prior art known from docunent DO in
conbination with either docunment D5 or docunent D6.

Havi ng regard to the above comments, the subject-matter
of Caiml is considered as involving an inventive step
with respect to the prior art referred to above.

Dependent Clains 2 to 17 concern particul ar enbodi nents
of the invention defined in Caim1l.

The patent can therefore be maintained on the basis of
the request of the respondent.

During the appeal proceedings the appellant filed
further docunments (D7 to D9) in order to show that rear
and front nounting was obvious in the technical filed
of nmowi ng machine. Since this is not objected and since
t hese docunents were no | onger nentioned during the
oral proceedings, the board sees no reason to deal with
t hese docunents.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remitted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

d ai ns: No. 1 to 17 as submtted in the ora

proceedi ngs;

Descri ption: Columms 1 and 2 as submtted in the ora
proceedi ngs, colums 3 to 10 as granted,

Dr awi ngs: Figures 1 to 4 as granted.
The Regi strar: The Chai r man:
G Magouliotis C. Andries
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