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Summary of Facts and Submn ssions

0943.D

The appel |l ant (patent proprietor) |odged an appeal,
received at the EPO on 27 January 1999, against the
deci sion of the Qpposition Division, posted on

28 Decenber 1998, revoking the European patent

No. O 534 488. The appeal fee was paid on 29 January
1999 and the statenent setting out the grounds of
appeal was received at the EPO on 26 April 1999.

The opposition underlying the appeal had been filed
agai nst the patent as a whol e and was based on

Article 100(a) in conjunction with Articles 52(1),
54(1) and 56 EPC, Article 100(b) in conjunction with
Article 83 EPC, and Article 100(c) in conjunction with
Article 123(2) EPC

The Qpposition Division held that the grounds for
opposition cited in Article 100(a) in conjunction wth
Article 56 EPC prejudiced the nmai ntenance of the

pat ent .

O the docunments considered by the Qpposition D vision,
only

D1: GB-A-2 168 253

pl ayed a rol e during the appeal proceedings.

Addi tionally,

D13: WO A-92/ 07536,

a docunent which forns part of the state of the art
according to Article 54(3) EPC, was introduced into the
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appeal proceedi ngs by the appellant by letter dated
19 Oct ober 1999.

Oral proceedings took place on 27 March 2001; at its
end the requests were the foll ow ng:

The appel | ant requested that the decision under appea
be set aside and that the patent be maintained in
amended formon the basis of the main request as filed
on 29 February 2000, or on the basis of the auxiliary
request filed during the oral proceedings on 27 March
2001, the text and draw ngs according to the auxiliary
request bei ng:

d ai ns: 1to 3

Descri ption: pages 2, 3, 3a, 4, 7, 8, 9

Fi gur es: 1to 8.

The respondent (opponent) requested that the appeal be
di sm ssed.

Caiml of the main request reads as foll ows:

"An absorbent Article for use in the perineal area of
the body to absorb fluid, conprising: a central portion
(2) having (i) an absorbent core (7), (ii) a first body
facing surface (8), (iii), a second surface (9)
opposite of said body facing surface (8) and (iv) right
and | eft longitudinal sides (30) and right and |eft

| ongi tudi nal |y extendi ng gasket cuffs (40,41, 42, 48)
formng a | oop which constitutes a conpliant gasket (6)
with circunferentially extending flange portions
(18,10) of the first surface (8) and the second surface
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(9), characterised in that said gasket (6) has proxinal
and di stal ends, wherein said proximal end is |ocated
al ong the | ongitudinal sides (30) and the distal end
has a snooth, curved edge surface extendi ng outward
fromsaid central portion (2) and upward a pre-
deter m ned di stance above a portion (2) and upward a
pre-determ ned di stance above a portion (16) of said
first surface (8) adjacent said sides (30) and in that
sai d gasket (6) has sufficient directional stability
avoiding it being folded over said first surface (8)

Wi t hout providing longitudinally elastic nenbers within
t he | oop. "

Caiml of the auxiliary request reads as foll ows:

"An absorbent Article for use in the perineal area of
the body to absorb fluid, conprising: a central portion
(2) having an absorbent core (7), a first body facing

| ayer (8) a second |layer (9) opposite said body facing
| ayer (8) and right and left |ongitudinal sides (30)
and right and left longitudinally extendi ng gaskets
(43) having proximal and distal ends, said proxinml end
bei ng | ocated al ong the | ongitudinal side (30) and the
di stal end having a snooth, curved edge surface
extendi ng outward fromthe central portion (2) and
upward a pre-determ ned di stance above a portion (16)
of said first |layer (8) adjacent said side (30), said
gaskets (43) having sufficient directional stability
avoiding it being folded over said first surface (8),
characterized by right and I eft |ongitudi nal extending
gasket cuffs (25, 25, 25'"") formng a | oop which

encl oses circunferentially extending flange portions
(18, 10) of the first layer (8) and the second | ayer
(9) to constitute said gaskets (43), and right and | eft
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hand wi ngs (19), and each of said separately forned

W ngs having a base portion (44) and a tip portion
(45), wherein the base portion (44) of each wing is
attached to one of said flange portions of a respective
gasket, said wings are adapted to fold over the
undergarnment crotch (27) whereby said right and | eft

wi ngs (19) define right and | eft pockets (22) at their
bases (44), adapted to retain right and left portions
(28) of the undergarnent crotch (27)."

In support of its requests the appellant relied
essentially on the follow ng subm ssions:

The subject-matter of claim1l according to the main
request differed fromthe absorbent Articles disclosed
in D1 and D13 by the feature according to which no

| ongi tudi nal ly extending el astic nenbers were provi ded
within the |oop formng part of the conpliant gasket.
Wth respect to D1, gasket cuffs formng a | oop were
only conprised in the absorbent Article shown in
Figure 4. The cuffs of this enbodi ment did, however,
contain elastic elenents. The alternative fol ding neans
for the elastic neans described in D1 on page 1,

lines 101 to 115 were not intended for the enbodi nent
of Figure 4, but rather for the enbodi nent shown in
Figure 5. This was clear fromthe statenent on page 3,
lines 112 to 114, according to which instead of the

el astic strips shown in Figure 4, only other elastic
means coul d be used.

The end portions of the |loops (22, 23) shown in D13
were joined by nelt-glue beads (24, 25). Since the
material used for nelt-gluing inherently had an el astic
structure, the loops according to D13 did also contain
el astic nenbers.
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Hence, the subject-matter of claim1l according to the
mai n request was new.

Having regard to claim1 of the auxiliary request, the
nost relevant state of the art was represented by D1.

The subject-matter of this claimdiffered fromthat
described in this docunent by the provision of gaskets
and wi ngs as described in the characterising portion of
claim1l. The conbination of these gaskets and w ngs
resulted in forces rotating the gaskets downwards and
creating tensions in the body facing | ayer when the

wi ngs were fol ded over an undergarnent crotch.
Consequently the body facing |ayer was thrust upwards
to ensure good contact with the user's perineum and

t he gaskets were pressed in sealing contact against the
user's tights. Since there was no suggestion in the
state of the art of the clainmed conbination of gaskets
and wings in order to prevent |eakage of fluid past an
absorbent Article and to inprove the sealing contact
with the user's body, the subject-matter of claiml
according to the main request was not only new, but

al so involved an inventive step.

Furthernore, the originally filed application disclosed
the invention defined in claim1l of the auxiliary
request in a manner sufficiently clear and conplete for
it to be carried out by a person skilled in the art. In
particular, this disclosure provided enough information
to determ ne what was i ntended by sufficient

directional stability of the gaskets and how to get it.
The skilled person would i mmedi ately see that the
criterion of sufficient stability was nmet, when the
gaskets did not fold over the first surface when the

cl ai med absorbent Article was used. Mreover, the
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original application showed that sufficient directiona
stability could be provided by an appropriate sel ection
of material for the |oops (see page 11, lines 14 to
35), certain attachnment methods of the |oops to the
gaskets (for exanple those of Figures 10 and 11), and
by an appropriate di nensioning of the |oops (see the
sentence bridgi ng pages 12 and 13).

The respondent disputed the appellant's views. H's
argunents can be sunmari zed as foll ows:

Each of the docunents D1 and D13 di scl osed an absor bent
Article conprising all features of claim1l according to
the main request.

It was true that the | oops of the absorbent

Article shown in Figure 4 of D1 contained el astics.
However, it was clear frompage 1, lines 101 to 115 of
D1 that the provision of elastics within the | oops was
only one possibility for form ng fol ding neans, and
that the elastics could be substituted by crinping the
side fl aps.

In anal ogy, instead of the nelt-glue beads shown in
Figure 7 of D13, other types of adhesive could be used,
or the folds could be wel ded together as suggested on
page 12, lines 11 to 14 of Di3.

Therefore, the subject-matter of claiml1l according to
the main request | acked novelty.

The auxiliary request nmet nost of the requirenents of
the EPC, except those of Article 83 EPC, because the
feature of claim1l according to which the gasket had
sufficient directional stability to avoid it being
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fol ded over the first surface was not disclosed in such
a manner that the skilled person could determ ne what
sufficient stability could be and how to provide it.
Since the novenent of the gasket was affected by nmany
factors, such as the size and shape of the user, the
construction, size and materials of the absorbent
product, or the way how the absorbent Article was worn,
It was inpossible to determ ne the neani ng of
sufficient stability.

Furthernore, the application failed to describe any
measures for providing the gaskets with a stability to

prevent folding of the gasket over the first surface.

Consequently, the auxiliary request was not all owabl e.

Reasons for the Decision

1

2.1

0943.D

The appeal is adm ssible.

Mai n request

Each of D1 and D13 discloses (see in particular

Figure 4 of D1, Figure 7 of D13, and the correspondi ng

descri ptions)

an absorbent Article for use in the perineal area of
the body to absorb fluid, conprising:

a central portion having

(1) an absorbent core (D1: 16; D13: 3),

(i) a first body facing surface (Dl: 12; D13: 1),
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(iii) a second surface (Dl: 14; D13: 2) opposite of
sai d body facing surface, and

(iv) right and | eft |ongitudinal sides, and

right and left |ongitudinally extendi ng gasket cuffs
(D1: 27, 29; D13: 22, 23) formng a | oop which
constitutes a conpliant gasket (Dl: see page 2,

lines 62 to 66; D13: see page 13, lines 11 to 16) wth
circunferentially extending flange portions of the
first surface and the second surface (Dl: portions

bet ween the seans 32 and the folds of flaps 27, 29;
D13: portions between the gasket cuffs 22, 23 and the
absor bent core 3),

sai d gasket having proximl and distal ends, wherein
said proximal end is |ocated al ong the | ongitudina
sides and the distal end has a snooth, curved edge
surface (Dl: 34) extending outward fromsaid centra
portion and upward a pre-determ ned di stance above a
portion (central portion) and upward a pre-determn ned
di stance above a portion of said first surface (Dl. 12;
D13: 1) adjacent said sides, and

sai d gasket having sufficient directional stability to
avoid it being folded over said first surface (Dl: see
page 1, lines 101 to 104; D13: see page 13, lines 17 to
23 in conjunction with Figures 6 and 7) w thout
providing longitudinally elastic nenbers within the

| oop (D1: see page 1, lines 107 to 115; D13: see

Figure 7).

The appel lant's argunents according to which the
alternative fol ding neans described in DL were not
i ntended for substituting the elastic neans (21) shown
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in Figure 4 of D1, and the |oops (22, 23) shown in D13
contained elastic nenbers in formof nelt-glue beads
(24, 25), cannot be accepted by the Board.

It is true that an absorbent Article having gasket
cuffs formng a |loop is exclusively shown in Figures 3
and 4 of D1, and that these |oops include folding neans
formed by elastics (21). D1 does, however, not descri be
t hat the enbodi nent shown in Figures 3 and 4 is
restricted to a conbination of |oop-form ng gasket
cuffs and folding neans in the formof elastics.
Consequently, the skilled person is not prevented from
substituting the elastics shown in Figures 3 and 4 by
ot her fol ding neans as suggested on page 1, lines 101
to 115.

It is also true that the nelt-glue beads (24 and 25)
shown in D13 nmay be regarded as longitudinally
extendi ng el astic nenbers which are arranged within the
| oops of the gasket cuffs (22, 23). However, the

provi sion of nelt-glue beads is only one possibility
for holding the end portions of the | oops together. As
stated on page 12, lines 11 to 14 of the description of
D13, other types of adhesive can be used for this

pur pose, or the folds can be wel ded together with the
aid of heat or ultrasonic welding techniques, for

I nstance. Consequently, the nelt-glue beads (24, 25)
shown in Figure 7 of D13 can be substituted by

adhesi ves or welds which have no elastic nature. In
this case, the cuffs (22, 23) are free of

| ongitudinally elastic nenbers.

In view of the considerations above, each of D1 and D13
conpri ses enbodi nents which disclose all features of
claim1l according to the nmain request.
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Therefore, the subject-matter of this claimlacks
novelty over the disclosure of each docunent.

Wth respect to D13 this objection does not apply for
the foll ow ng designated contracting states of the
patent in suit: the Republic of Ireland (I1E)

Li echtenstein (LI), and Portugal (PT).

Auxi liary request

Di scl osure of the invention

It was contended that the invention under consideration
was not disclosed in such a manner that the person
skilled in the art could, on the one hand, understand
what was neant by "sufficient stability" of the gaskets
and, on the other hand, by what neasures such stability
coul d be achi eved.

In the given context it is immedi ately clear that the
feature according to which the gaskets have sufficient
directional stability to avoid it being fol ded over the
first surface neans that the gaskets have to be

desi gned and arranged so that they are maintained in an
upright position and do not fold over the body facing
surface of the central portion when the cl ai ned
absorbent Article is worn in the intended manner.

The reason for this nmeasure is to avoid a reduction of
the effective area of the body facing surface 8 (see
for exanple originally filed description, page 12,
line 31 to page 13, |line 5).

Hence, it is obvious that the criterion of sufficient
directional stability is net, when folding of the



3.1.2

3.1.3

0943.D

- 11 - T 0128/ 99

gaskets over the body facing surface of the centra
portion is avoi ded when the clainmed absorbent
Article is used.

It is true that the stability and the novenent of the
gaskets are affected by many factors. It is, however,
obvi ous for the skilled person that those factors which
depend upon the absorbent Article itself, such as its
construction, size and materials, have to be sel ected
so that the gaskets are maintained in an upright

posi tion, when the clainmed absorbent Article is used in
the intended way as shown in originally filed

Fi gures 18 and 20.

Those factors which depend upon the use of the
absorbent article, such as the size and the shape of
the wearer, or the way how the absorbent Article is
worn, woul d be of relevance only in case where the

cl ai med absorbent Article is not used as shown in these
Figures. This is, however, obviously not intended.

Therefore, the Board sees no reason, why the plurality
of factors influencing the stability of the gaskets
coul d prevent the skilled person from understanding the
meani ng of the expression "sufficient stability
avoi di ng the gasket being fol ded over the first
surface".

Wth respect to suitable nmeasures for providing the
gaskets with sufficient stability so that they are
prevented fromfolding over the first surface when the
cl ai med absorbent Article is worn in the intended
manner, the originally filed application teaches that
the directional stability of the gaskets depends
anongst ot her things upon the position of the joint
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bet ween the gaskets and the central portion (see

page 4, lines 22 to 27), the length of the gaskets (see
page 5, lines 7 to 13), and the distance by which the
gaskets extend above the adjacent portion of the body
facing surface (see page 12, line 32 to page 13,

line 5).

Furthernore, the skilled person would infer fromthe
originally filed application that a directiona
stability which prevents the gaskets from bei ng fol ded
over the body side surface of the central portion may
be obtai ned by

- a suitable design of the joint between the gaskets
and the central portion (see page 16, lines 25 to
page 17, l|line 10),

- the provision of elastic nenbers (see page 17,
lines 14 to 14 to 17), and

- a suitable design of the connection between the
wi ngs and the gaskets (see page 20, line 15 to
33).

Havi ng regard to these indications, the respondent’s
contention that the application failed to describe any
nmeasures for providing the gaskets with sufficient
stability to prevent them of being folded over the
first surface is not supported by the facts. On the
contrary, as shown above, the originally filed
docunents of the patent in suit suggest severa
possibilities of how such a stability may be achi eved.

For these reasons, the originally filed application
provi des sufficient information for understanding the



- 13 - T 0128/ 99

meani ng of sufficient directional stability and on
sui tabl e neasures to achieve such a stability.

3.2 Anmendnent s

The absorbent Article defined in clains 1 to 3
corresponds to those enbodi nents of the invention which
have been disclosed in the originally filed Figures 14
to 20.

The description and the draw ngs have been adapted to
t he anended cl ai ns.

Caiml differs fromclaim1l as granted by the
addi tional features according to which

- t he gasket cuffs enclose circunferentially
extendi ng flange portions of the first |ayer and
the second |ayer to constitute the gaskets, and

- t he absorbent Article conprises right and |eft
hand wi ngs, each of said separately fornmed w ngs
havi ng a base portion and a tip portion, wherein
the base portion of each wing is attached to one
of said flange portions of a respective gasket,
said wings are adapted to fold over the
under garnment crotch whereby said right and |eft
wi ngs define right and I eft pockets at their
bases, adapted to retain right and | eft portions
of the undergarnent crotch.

Furthernore, the wording of claim1 has been clarified.

Therefore, the auxiliary request does not contain
subj ect-matter which extends beyond the content of the

0943.D Y A
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application as filed and the clains are not anended in
such a way as to extend the protection conferred.

In view of these findings, the amendnents to the
application do not give rise to objections under
Article 123(2) and (3) EPC

Novel ty and inventive step

Wth respect to claim1 of the auxiliary request and as
a starting point for the assessnent of inventive step
for which D13 is not permssible (Article 54(3) EPC),
the nost relevant state of the art is represented by
D1. This docunent discloses (see Figure 4)

an absorbent Article for use in the perineal area of
the body to absorb fluid, conprising: a central portion
havi ng an absorbent core (16), a first body facing

| ayer (12), a second |ayer (14) opposite said body
facing layer and right and left |ongitudinal sides, and
right and left longitudinally extending gaskets

(27, 29) having proximal and distal ends, said proxim
end being | ocated al ong the | ongitudinal side and the
di stal end having a snooth, curved edge surface (34)
extending outward fromthe central portion and upward a
pre-determ ned di stance above a portion of said first

| ayer adj acent said side, said gaskets having
sufficient directional stability to avoid it being

fol ded over said first surface (see page 1, lines 101
to 115).

However, the absorbent Article according to D1 does not
conprise any wings, and its gaskets are not forned by

| oop- shaped cuffs which enclose circunferentially
extendi ng flange portions of the first and second
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| ayers.

Since at least the |atter feature is also mssing in
D13, and since the other pre-published docunents cited
in the opposition proceedings are |ess relevant, which
was not disputed, novelty of the subject-nmatter of
claim1 can be concl uded.

Starting fromthe state of the art according to D1, the
obj ect underlying the patent in suit is to provide an
absorbent Article that prevents | eakage of fluid past
the article, and nakes good sealing contact with the
user's body yet be confortable (see colum 4, lines 3
to 12 of the present description).

This object is achieved by the provision of

right and left |ongitudinal extending gasket cuffs
formng a | oop which encloses circunferentially
extendi ng flange portions of the first layer and the
second |l ayer to constitute said gaskets, and right and
| eft hand wi ngs, each of said separately forned w ngs
havi ng a base portion and a tip portion (45), wherein
the base portion of each wing is attached to one of
said flange portions of a respective gasket, said w ngs
bei ng adapted to fold over the undergarnent crotch
whereby said right and | eft wngs define right and |eft
pockets at their bases, adapted to retain right and

| eft portions of the undergarnent crotch.

Since the docunents cited in the opposition proceedi ngs
do not suggest a gasket formed of a cuff enclosing
flange portions of two |layers of an absorbent article,

| et al one the attachnment of wings to such flange
portions, the provision of the gaskets and w ngs as
defined in the characterising portion of claiml1 in an
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absorbent Article according to D1 in order to achieve
t he object nentioned above is not obvious.

Consequently, the subject-matter of claim1l al so
i nvol ves an inventive step.

3.5 The above considerations |lead to the concl usi on that
the auxiliary request neets the requirenents of the

EPC, as a result the patent in suit can be nmintai ned
on the basis of this request.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The main request is rejected.
3. The case is remtted to the first instance with the

order to maintain the patent in anmended formon the
basis of the follow ng docunents filed during the ora
proceedi ngs on 27 March 2001:

Cl ai ns: 1to 3;

Descri ption: pages 2, 3, 3a, 4, 7, 8, 9;

Dr awi ngs: Figures 1 to 8.

The Regi strar The Chai r man

0943.D Y A
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